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1.0 INTRODUCTION 

This Third Report (the “Third Report”) is filed by Ira Smith Trustee & Receiver Inc. (“ISI”) in 

its capacity as court-appointed monitor (the “Monitor”) of all of the assets, undertakings and 

properties of Korex Don Valley ULC (“Korex”). 

On January 2, 2009, by Endorsement of the Honourable Mr. Justice Campbell, prior to its 

appointment as Monitor, ISI was directed to perform certain work and prepare its First Report in 

its capacity as proposed court-appointed monitor as part of an adjournment on a consent basis of 

the within application. 
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On January 12, 2009, the parties attended before the Honourable Madam Justice Pepall to seek 

an adjournment of the hearing of Korex’s motion.  By endorsement of Justice Pepall, the First 

Report was not filed with this Honourable Court at that time.  A copy of Her Honour’s 

Endorsement was attached to the proposed Monitor’s Supplementary First Report as Exhibit “A” 

(further discussed below). 

On January 19, 2009, the parties attended before the Honourable Mr. Justice Morawetz to seek a 

further adjournment of the hearing of Korex’s motion.  By endorsement of Justice Morawetz on 

that same date, His Honour directed that the proposed monitor file a further report for the next 

attendance on January 23, 2009 providing an up to date summary of key events.   

On January 23, 2009, the parties attended before the Honourable Mr. Justice Cumming and 

scheduled the hearing of the Korex motion for February 3, 2009.  By Endorsement of Mr. Justice 

Cumming, the proposed monitor was directed to file a Supplementary Second Report with this 

Honourable Court on February 2, 2009.  Justice Cumming also directed the proposed monitor to 

file the First Report and the Supplementary First Report with this Honourable Court which was 

done at the same time.   

On February 6, 2009, Korex’s motion was heard and an Order was made granting Korex the 

requested relief, including, the stay of proceedings, the appointment of ISI as Monitor and 

directing that a further hearing in this Application should be heard on March 9, 2009, or such 

alternate date as the Court may fix (the “Initial Order”).  Attached hereto as Exhibit “A” is a 

copy of the Initial Order. 

On March 6, 2009, the Monitor’s legal counsel, Aird & Berlis LLP, filed the Monitor’s First 

Report to Court (the “First Report”) with this Honourable Court in connection with the 
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Applicant’s motion for an extension to the Initial Stay Order being heard on March 9, 2009 

before the Honourable Madam Justice Hoy.  Her Honour advised Mr. S. Mitra of Aird & Berlis 

LLP, who appeared on the March 9 attendance on behalf of the Monitor, that the First Report 

was not contained in the Court file.  Accordingly, the First Report was neither considered nor 

approved by Her Honour. 

By Order of the Honourable Madam Justice Hoy dated March 9, 2009, the Initial Stay Order and 

the initial stay was extended to March 31, 2009.   

On March 25, 2009, the Monitor’s legal counsel, Aird & Berlis LLP, filed the Monitor’s Second 

Report to Court (the “Second Report”) with this Honourable Court.  Attached as Exhibit “A” to 

the Second Report was an original signed copy of the First Report.  Included in the Exhibits to 

the First Report is a copy of all Reports filed by ISI in its capacity as proposed monitor. 

On March 30, 2009, Aird & Berlis LLP filed the Monitor’s Supplementary Second Report to 

Court (the “Supplementary Second Report”) dated March 28, 2009.  The purpose of the 

Supplementary Second Report was to provide the Court with additional information in 

connection with the Applicant’s application for an extension of a further extension of the Initial 

Stay and the Initial Stay Order to April 30, 2009, which was served and filed subsequent to the 

finalization of the Second Report. 

By Order of the Honourable Mr. Justice Lederman dated March 31, 2009, the Initial Stay Order 

and the initial stay was extended to April 30, 2009 (the “Second Extension Order”). 
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Purpose of this Report  

In the Second Extension Order, Mr. Justice Lederman ordered that the Set-Off Motion (as 

defined in the Second Extension Order) as to the validity of the set-offs claimed by U L Canada 

Inc. (“Unilever Canada”) be adjourned until April 17, 2009. 

The motion began on April 17, 2009 and was continued on April 22, 2009 before Mr. Justice 

Wilton-Seigel.  On April 22, Mr. Justice Wilton-Seigel directed that an inventory count under the 

supervision of the Monitor be conducted of the product described in Korex invoice no. 13657 

dated February 4, 2009 in the amount of $677,221.21 (inclusive of GST) billed to Unilever 

Canada (the “Section 7.03 Invoice”).  The invoice was for inventory and raw materials in 

connection with product produced for Uniliver initially in connection with an agreement between 

Unilever Canada and Korex made as of August 18, 2002 (the “Manufacturing Agreement”).   

The Monitor’s understanding of Korex’s position is that notwithstanding the Manufacturing 

Agreement had expired effective August 18, 2008, there was continued production by Korex. 

The terms of the arrangement with the parties are in dispute. Korex has put forth an email from 

an employee of Unilever confirming that the payment for inventory and raw materials on the 

terms confined to the email. Unilever has taken the position that the email has the be interpreted 

in the context of the overall business relationship and that the termination provisions contained in 

the original Manufacturing Agreement continue to govern the obligation of Unilever to make 

payment for unused inventories on hand in February 2009. 

The purpose of this Third Report is in connection with the Set-Off Motion, to provide this 

Honourable Court with the result of the inventory taken as to the actual quantity of product on 

hand being the subject of the Section 7.03 invoice. 
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2.0 DISCLAIMER 

The Monitor has relied upon the financial records and financial statements of Korex, as well as 

other information supplied by Messrs. S. Pensler (President) and Mr. J. Bojkovski (Chief 

Financial Officer).  Our procedures did not constitute an audit or review engagement.   

Our procedures and enquiries did not include verification work or constitute an audit in 

accordance with generally accepted auditing standards.  In the event any of the information we 

relied upon was inaccurate or incomplete, the results of our analysis could be materially affected.  

Only the Korex inventory physically located in Toronto subject to the Section 7.03 Invoice was 

counted (see further discussion below).  Further, no party has taken issue with the pricing used 

by Korex in the Section 7.03 Invoice, and the Monitor was not directed by this Honourable Court 

to review such pricing.  Accordingly, the Monitor does not express any opinion on the 

reasonableness of the costing of the inventory as contained in the Section 7.03 Invoice. 

Therefore, the Monitor is unable to and does not express an opinion on any financial statements, 

or elements of accounts referred to in this Third Report, or any of the attached Appendices or 

Exhibits forming part of this Third Report.    We reserve the right to review all calculations 

included or referred to in this Third Report and, if we consider it necessary, to revise our 

calculations or conclusions in light of new information as such information becomes available. 
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3.0 THE SECTION 7.03 INVOICE 

3.1 Inventory locations 

Attached as Exhibit “B” is a copy of the Section 7.03 Invoice for $644,972.58 plus GST of 

$32,248.63 totalling $677,221.21.  The Monitor wishes to bring to the Court’s attention that 

backup attached to this invoice indicates that the inventory is located in three physical locations:  

(i)  Korex – Toronto - $488,260.58; Korex Chicago – Chicago - $132,480; and (iii) Korex 

Wixom – Detroit - $24,232.  The Monitor was able to have its representatives available to count 

in all locations on April 24 to complete the count. Unilever was not able to have any 

representatives in the US locations.  Ms. C. Tate, Assistant General Counsel, Intellectual 

Property of Unilever Canada Inc. advised all parties: 

“The Unilever representatives attending at Korex Don Valley will be Jim Moses and Duncan 

Gray.  No Unilever representative will attend in Chicago since we had no idea relevant material 

was located there.  This comes as a complete surprise and we cannot provide a representative on 

this short notice.” 

Accordingly, only the inventory located in Toronto was counted. 

3.2 Toronto inventory count results 

Attached as Exhibit “C” is the Monitor’s memo prepared immediately after the inventory count.  

As indicated in the memo, the count was well organized and no problems were encountered.  The 

results of the physical count in Toronto indicated only minor discrepancies.  The value of the 

inventory counted, based on the pricing contained in the Section 7.03 Invoice, is calculated to be 
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$465,463.12 as compared to the invoiced amount expected of $478,021.241, for a difference of 

$12,558.12 or -2.6%. 

3.3 The Manufacturing Agreement – 

As indicated above, the Monitor’s understanding of Korex’s position is that notwithstanding the 

Manufacturing Agreement had expired effective August 18, 2008, there was continue production 

by Korex.  The terms of the arrangement with the parties are in dispute.  Korex has put forth an 

email from an employee of Unilever Canada confirming that the payment for inventory and raw 

materials on the terms confined to the email.  Unilever has taken the position that the email has 

to be interpreted in the context of the overall business relationship and that the termination 

provisions contained in the original Manufacturing Agreement continue to govern the obligation 

of Unilever to make payment for unused inventories on hand in February 2009. 

The finished goods inventory totaling $106,229.48 was supported by Demand Purchase orders 

supplied by Unilever Canada. Upon reviewing several forecasts and discussions with Korex 

management, a “Demand Purchase order” is created subsequent to the forecast.  Attached as 

Exhibit “D” is a listing of such finished goods inventory on hand related to the respective 

Demand Purchase Order. 

With respect to raw materials, the analysis is much more difficult, due to the nature of the 

business.  The Monitor reviewed various forecasts and held a discussion with Korex 

                                                

1 The difference between the invoiced amount of $488,260.58 and the expected amount of $478,021.24, being 
$10,239.34 is made up of $4,848.27 maintained in the Toronto inventory and not shipped to either Chicago or 
Detroit as per the Korex records less the amount of $15,087.61 related to materials shipped to Jempak as requested 
by Sun Products.  That request is a matter between Sun Products and Unilever and excludes Korex’s involvement.  
Also see Exhibit “C” attached to this Third Report. 



 

- 8 - 

 

management. It appears that while the Manufacturing Agreement was in effect, the parties were 

acting in accordance with it.  Subsequent to the expiration of the Manufacturing Agreement, 

Korex and Unilever Canada continued to trade. 

Attached hereto as Exhibit “E” is the Monitor’s memo to file concerning forecasts reviewed and 

discussions with Korex management regarding the practical implications of the winding-up of 

the Korex manufacturing for Unilever Canada.  In the time allotted, the Monitor cannot make 

any other comments. 

 
 
4.0 SUMMARY  

The Monitor advises that: 

1.  The Korex Toronto physical inventory which is the subject of the Section 7.03 

Invoice, utilizing the costing contained in that invoice,  had a value of 

$465,463.12 as compared to the invoiced amount expected of $478,021.24, for a 

difference of $12,558.12 or -2.6%; and 

2. through a review of various forecasts and discussions with Korex management, it 

appears that while the Manufacturing Agreement was in effect, the parties were 

acting in accordance with it.  Subsequent to the expiration of the Manufacturing 

Agreement, Korex and Unilever Canada continued to trade. 

**                              **                                     **   
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All of which is respectfully submitted at Toronto, Ontario this 27th day of April, 2009. 

IRA SMITH TRUSTEE & RECEIVER INC. 
solely in its capacity as Court-Appointed Monitor 
of Korex Don Valley ULC and not in its personal Capacity 

Per:           
 President 



EXHIBIT "A"













































EXHIBIT "B"







 

 

  

  Stanley Sugar  CA 
  Tel. (905) 738-4167 
  Fax (905) 738-9848 
  Email: stan@irasmithinc.com 
  Website: www.irasmithinc.com 

Memo 
 
 
To: Korex Monitoring File 
From: Stanley Sugar 
CC: Ira Smith 
Date: April 24th, 2009 
Re: Korex Don Valley ULC    
 
As instructed, I attended at Korex Don Valley ULC on  April 24th 2009  to observe a 
complete full physical inventory count to verify just the quantities of inventory as 
indicated in  invoice number 13657 dated February 4th 2009 rendered to Unilver Canada 
as it related to surplus powders inventory on hand by Korex.  
Both myself and Marty Wolfe from our office were in attendance to observe the counting 
of the inventory.  
The count was jointly physically performed by two staff members from Korex Don 
Valley ULC as well as two  staff members from Unilver Canada Inc. 
Attached to this memo are signed off copies by all parties that participated in this 
inventory count. 
Only the inventory at the Korex Don Valley location was counted. 
The inventory on hand located in both Chicago and in Detroit were not part of this count. 
The physical count went very well and with only one small variance – 2.6% in value. 
We were not asked nor do we opine on the extrapolation of the quantities times Korex’s 
inventory values to arrive at the total invoice dollar value. 
Subject to this disclaimer the dollars work out as follows. 
 
In summary: 
 
The invoice rendered to Unilever (pre GST) was for $644,972.58 
 
Deducted from the invoice for both quantity and value was the sum of $15,087.61  
related to materials shipped to Jempak as requested by Sun Products. 
 
That request is a matter between Sun Products and Unilver and excludes Korex’s 
involvement. 
 

EXHIBIT "C"
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Dollars remaining thereafter = $629,884.97 
 
The inventory not counted in Chicago and Detroit has a value of $151,863.73 
 (there is a small difference of $4,858.27 kept by Toronto not sent to the US.) 
 
Thereafter the total value that should be in Toronto is $478,021.24 
 
Deduct the sum of $12,558.11 (inventory shortfall to-day based on actual inventory count 
having  2.6% error factor ) 
 
The extrapolated inventory value as calculated based upon the agreed upon inventory 
count today at Korex Don Valley is $465,463.12 
 
 
Stan 
 
 
 
  



EXHIBIT "D"



 

 

  

  Lyndon Rollit 
  Tel. (905) 738-4167 
  Fax (905) 738-9848 
   
   

Memo 
 
 
To: Korex Monitoring File 
From: Lyndon Rollit 
CC: Ira Smith 
Date: April 25th, 2009 
Re: Korex Don Valley ULC    
 
Finished Goods 

• The finished goods inventory was has been supported by Demand Purchase orders 
supplied by Unilever. Upon reviewing several forecasts and discussions with 
Korex Don Valley (“KDV’) management, a “Demand Purchase order” is created 
subsequent to the forecast. The first several weeks of production in forecast is 
supported by a demand purchase order due to immediacy of the requirement for 
this product. This product is to be expected and required to be produced to support 
immediate customer demand.  The finished goods product remaining in inventory 
has been produced for Unilever based on forecasts and purchase orders but not 
delivered. 

 
Raw Material Inventory 

• Several forecasts were reviewed while at the KDV premises. Forecasts were 
generally for a 12 week period with the first several weeks being for product 
where the above noted “Demand Purchase Order” was evident.  

• When asked of KDV management to support the raw material in hand by the 
forecast, it became evident that given the changing nature of these forecasts in the 
final weeks of KDV production this would be very difficult task. The Forecasts 
reviewed clearly showed a significant decrease in expected volumes to be 
produced by KDV. In the final weeks, the forecasts even indicated the amounts 
that were to be produced by the replacement manufacturer to KDV and not KDV.  

• In light of the above, it became very unclear what forecast should be used to 
support the raw material inventory on hand. The final forecast where very little 
product was to be produced by KDV or a forecast produced several months or 
weeks previous where much greater volumes were expected to be produced by 
KDV.  

EXHIBIT "E"
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• The original Annual Estimated Forecast for 2009 provided and agreed to 
(Appendix F per April 24, memo to file report), indicated over $20,000,000 
million in product was to be produced. A raw material inventory in order of $3.2 
million (12 weeks * 7 days *37,991 Raw Material per day) would be deemed 
acceptable. Final Raw material per the disputed invoice is $538,743, or 17% of 
what would have been acceptable under the original annual forecast. 

• A significant number of raw material items are ordered based on practical and 
standard ordering quantities. In all cases it may not be practical, cost efficient or 
even possible to only order enough raw materials for the 12 week production 
schedule. For example, certain minimum quantities may be required to receive 
delivery of printed packaging or several raw material components are delivered by 
railway car to the plant where quantities are dictated by the supplier. 

• As the forecasted production volumes decreased or were shifted to the 
replacement manufacturer, it would be impractical and in many cases impossible 
for KDV to return unwanted and unused inventory to the original supplier. 

 
 
Lyndon Rollit 
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