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IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT 
ACT 

R.S.C. 1985 c.C - 36, as amended 
  

- and - 
  

IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT 
OF 

KOREX DON VALLEY ULC 
 

APPLICANT 
 

EIGHTH REPORT OF IRA SMITH TRUSTEE & RECEIVER INC. 
VOLUME 1 

 
IN ITS CAPACITY AS COURT-APPOINTED MONITOR OF 

KOREX DON VALLEY ULC 

DATED JUNE 22, 2009 

1.0 INTRODUCTION 

This Eighth Report (the “Eighth Report”) is filed by Ira Smith Trustee & Receiver Inc. (“ISI”) 

in its capacity as court-appointed monitor (the “Monitor”) of all of the assets, undertakings and 

properties of Korex Don Valley ULC (“Korex” or the “Company”). 

All background information regarding this administration and prior Court attendances and 

Orders was contained in the Monitor’s prior Reports to Court. 
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2.0 DISCLAIMER 

The Monitor has relied upon the financial records and financial statements of Korex, as well as 

other information supplied by Messrs. S. Pensler (President) and Mr. J. Bojkovski (Chief 

Financial Officer).  Our procedures did not constitute an audit or review engagement.   

Our procedures and enquiries did not include verification work or constitute an audit in 

accordance with generally accepted auditing standards.  In the event any of the information we 

relied upon was inaccurate or incomplete, the results of our analysis could be materially affected.  

Therefore, the Monitor is unable to and does not express an opinion on any financial statements, 

or elements of accounts referred to in this Eighth Report, or any of the attached Appendices or 

Exhibits forming part of this Eighth Report.  We reserve the right to review all calculations 

included or referred to in this Eighth Report and, if we consider it necessary, to revise our 

calculations or conclusions in light of new information as such information becomes available. 

3.0 PURPOSE OF EIGHTH REPORT 

The Monitor’s Sixth Report to Court was dated May 27, 2009 and was filed with this 

Honourable Court for the attendance of the parties on May 29, 2009.  On that date, the Order of 

this Honourable Court dated February 6, 2009 (the “Initial Stay Order”) and the Initial Stay 

Period (as defined in the Initial Stay Order), was further extended to June 30, 2009 by 

endorsement of the Honourable Mr. Justice Wilton-Siegel (the “Endorsement”). 

On June 11, 2009, the Company filed its Motion Material, including its proposed Plan of 

Arrangement (the “Plan”).  The Monitor had earlier been provided with a draft copy for the 

Monitor’s review and comments.   
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On June 12, 2009, the Monitor served and filed its Seventh Report to Court (the “Seventh 

Report”).  The purpose of the Seventh Report was to advise this Honourable Court on the 

findings and status at that time of the Monitor’s analysis of the proposed Plan and the valuations 

of the machinery and equipment and the lease of the premises commissioned by the Monitor. 

At a Chambers attendance on June 15, 2009, the Honourable Mr. Justice Wilton-Siegel directed 

the Monitor to file its Eighth Report to Court on June 23, 2009 to respond to the following 

questions: 

1. What is the liquidation value of the Korex machinery and equipment and is there 

any value to the lease of its premises described as 21 Don Valley Parkway, 

Toronto, ON? 

2. How many potential Korex creditors are there for voting purposes? 

3. Provide an analysis under two scenarios:  (i) Korex employees who are members 

of Local Union 132-O of the Communications, Energy and Paperworkers Union 

of Canada (the “Union”) are limited to the Union casting a single vote on behalf 

of all unionized employees, as currently drafted in the Plan; and (ii) each 

unionized employee is entitled to cast a vote on his or her behalf. 

4. Advise the Court on the value of the claims of the unionized employees. Korex 

believes that the unionized employees are entitled to an aggregate claim for 

vacation pay only ($519,014). The Union believes that the unionized employees 

are entitled not only to an aggregate claim for vacation pay in the sum of 

$789,551, but also aggregate claims for termination and severance pay totalling 

$4,936,184.  
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4.0 LIQUIDATION VALUE OF THE KOREX ASSETS AVAILABLE IN A 
LIQUIDATION 

 

4.1 Machinery, plant and equipment 

As reported in the Seventh Report, prior to the attendance on June 15, 2009, the Monitor had 

received an initial impression of the liquidation value of the equipment which was much higher 

than anticipated. The Monitor obtained a liquidation proposal on the machinery, plant and 

equipment of Korex from TCL Asset Group Inc. (“TCL”) including a net minimum guarantee. 

On June 20, 2009, TCL delivered its liquidation proposal, including net minimum guarantee, to 

the Monitor.  The Monitor does not wish to make that document public, so, the Monitor has 

prepared Volume 2 to this Eighth Report which includes the TCL liquidation proposal.  The 

Monitor will request that this Honourable Court make a protective Order with respect to Volume 

2 of this Eighth Report until further Order of the Court. 

4.2 Lease to the premises described as 21 Don Valley Parkway, Toronto, ON (the “Factory 

Lands Lease”) 

The Monitor also advised in the Seventh Report that it wished to obtain a “desktop” valuation of 

the Factory Lands Lease.  The Monitor advised that it had identified Mr. F. Plant, Senior Vice-

President of the firm of Jones Lang LaSalle Real Estate, as being knowledgeable in the Korex 

facility.  That firm previously provided services to Korex.  Mr. Plant advised that in his view, 

Jones Lang LaSalle Real Estate does not have a conflict as they are currently not providing any 

services to Korex. 
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On June 20, 2009, Jones Lang LaSalle Real Estate provided is valuation opinion to the Monitor 

on Factory Lands Lease.  For the same reasons as in the case of the TCL liquidation proposal, the 

Monitor has included the Factory Lands Lease valuation in Volume 2 of this Eighth Report. 

4.3 Monitor’s estimated liquidation value in a bankruptcy 

The Monitor’s estimated liquidation value in the event of the bankruptcy of Korex is provided in 

Volume 2 of this Eighth Report.  Subject to the qualifications and assumptions in the TCL 

liquidation proposal and the “desktop” valuation of the Factory Lands Lease, it does not appear 

that the return to the Creditors under the Plan would be as high as in a bankruptcy.  

Notwithstanding the forgoing, absent a bankruptcy, the Plan will offer a higher and more certain 

return to the creditors than a pure liquidation. 

The results of the analysis as it relates solely to machinery and equipment, is that the estimated 

proceeds available to unsecured creditors under the Plan is higher than under an auction, if 

Unilever Canada did not exercise either of its options to purchase in a bankruptcy scenario.  

If Unilever Canada exercises either of its options to purchase in a bankruptcy scenario, then the 

estimated liquidation value in a bankruptcy is higher than under the Plan. 

With respect to the valuation of the Factory Lands Lease, if the trustee in bankruptcy is 

successful in selling its right, title and interest in the Factory Lands Lease, then, the estimated 

realization in a bankruptcy, regardless of Unilever Canada’s decision with respect to its options 

to purchase the manufacturing assets of Korex, is higher than under the Plan of Arrangement. 
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5.0 POTENTIAL VOTING OUTCOME 

Attached hereto as Exhibit “A” is the Monitor’s analysis of potential claims.  The potential 

claims can be summarized as follows: 

$ $
# OF PER PER

CREDITOR CATEGORY CREDITORS COMPANY UNION

Known Crown claim - WSIB 1 15,736         15,736          
Potential ESA liability to salaried employees 45 797,329       797,329        
Unsecured trade creditors 219 8,042,672     8,042,672     

8,855,737     8,855,737     
Unionized employee claim 162
     �  vacation pay 519,014       789,551        
     �  termination and severance pay -                 4,936,184     

519,014       5,725,735     

Total estimated creditor claims 427 9,374,751  14,581,472  

Attached as Exhibit “B” is a listing of the unsecured trade creditors.  To maintain the privacy 

rights of the former employees, the Monitor is not attaching lists of the salaried and unionized 

employees.  The Monitor has now calculated that the total of the unsecured trade creditors is the 

amount of $8.04 million.  In the Seventh Report, the Monitor advised that according to Korex’s 

books and records, the amount was $7.8 million, net of the Unilever set-off amount of $1.3 

million.  Upon further analysis, the Monitor identified credit balances in the trade payables 

listing, and other minor items.  After adjusting for these items, the balance of $8.04 million was 

calculated. 

Pursuant to Section 6 of the Companies’ Creditors Arrangement Act (the “CCAA”) the Court 

can only sanction the Plan if the Plan is agreed to by the majority in number of creditors voting 

at the creditors’ meeting (in person or by proxy) holding claims representing two-thirds in value 

of all creditor claims being voted at the meeting  (the “Required Majority”). The unionized 
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former employees or Korex do not hold a majority in number of potential claims as set out in the 

chart above. Assuming not all claimants cast votes in favour of the Plan, there is a possibility that 

the unionized former employees could form a majority of the claimants who actually vote on the 

Plan, and thus could defeat same.   

Consistent with the CCAA, Section 5.3 of the Plan states that each claimant will have one vote, 

which vote shall have the value of that claimant’s proven claim.  Section 4.1 of the Plan places 

all creditors in one class of unsecured creditors, but stipulates that the claims of all unionized 

employees will, collectively, have only a single vote for the purposes of calculating the Required 

Majority.  The Monitor requested advice from its legal counsel, Aird & Berlis LLP (“Aird”), on 

whether the unionized employees have should have one vote collectively, or one vote each for 

the purposes of calculating the Required Majority. 

If Section 4.1 of the Plan is to be read as consistent with Section 5.3 of the Plan and Section 6 of 

the CCAA, the assumption has to be made that the union is a single claimant in respect of all its 

members’ claims because the union is the exclusive bargaining agent for its members.  Korex’s 

counsel confirmed to Aird that this was the operative assumption, but was not able to provide 

any case law to support the proposition.   Although asked, the Union’s counsel did not provide 

any case law on the subject either.  By memo to the Monitor dated June 22, 2009, Aird 

concluded: 

 “That assumption, however, entails the assertion that the union, as agent, holds the rights (to payment) of 
its principals (its members/the unionized employees) personally.  On the face of it, this would appear to be 
a fundamental departure from the laws of agency, especially in the case where the agent is agent for the 
limited purpose of bargaining but not for the purpose of receiving payment on debts.  It seems a substantial 
departure even in light of the significant extent to which the statutory labour regime alters employees’ 
rights as compared to those of a principal in a standard agency relationship. . . . 

 
 . . . If the union does not hold its members’ claims against the Company personally (simply by virtue of 

being exclusive bargaining agent), Section 4.1 of the Plan would actively alter the voting rights of 
unionized employees.  It is established law that, in order for a plan under the CCAA to be sanctioned by the 
Court, it must meet the following three tests: 
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 (1)   there has been strict compliance with all statutory requirements and adherence to previous orders 

of the court; 
 
 (2) nothing has been done or purported to have been done that is not authorized by the CCAA; and 
 
 (3) the plan is fair and reasonable. 
 
 . . . If the Plan was approved at the Meeting only because the unionized employees were not allowed to 

exercise one vote each, the Plan would fail the first test above because Required Majority was not obtained.  
Arguably, the Plan would also fail the second test because the reduction of the number of votes allowed to 
unionized employees is not authorized by the CCAA.   

 
 There would also likely be significant questions as to the fairness and reasonableness of the Plan . . . the 

relevant considerations for determining whether a plan is fair and reasonable have been held to include any 
oppression or confiscation of rights of certain creditors.” 

 

On the issue of whether the unionized employees, if they each had one vote, could reject the Plan 

even if they only had claims for vacation pay arrears which would be paid in full under the Plan, 

Aird concluded the following:  

 “although there does not seem to be law directly on point, there is law in Ontario and Nova Scotia applying 
more generally to cases where votes are cast improperly, which suggests that the employees would not be 
stopped from voting down the Plan.” 

 

Attached as Exhibit “C” to this Eighth Report is the Aird memo containing their full analysis 

leading to the above conclusions. 

The further issue to be determined is whether the unionized former employees are each entitled 

to claim termination and severance pay as part of their claim in the Plan (the “Severance and 

Termination Pay Issue”).  As these are legal issues, the Monitor requested advice from Aird.  

Aird did request both counsel for Korex and the Union provide any authority in support of their 

respective positions.  As of the date of this report, Aird has only received a response from 

counsel to Korex.   
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By memo to the Monitor dated June 22, 2009, Aird concluded that: 

“Therefore, provided that the employees were terminated during the strike, then Mr. Christen’s 
interpretation of the entitlement of the employees to statutory termination pay appears to be correct. If, 
however, the employees were terminated as a result of the strike, then more analysis is required to 
determine if the strike was the main cause of the closure of Korex.” 

“Mr. Christen’s opinion also sets out the exception to the legislative requirement to provide severance pay 
in section 9 of Regulation 288/01. In this section, employees are not entitled to severance pay where an 
employee’s employment is severed as a result of a permanent discontinuance of all or part of the 
employer’s business that was caused by the economic consequences of a strike. There appears to be two 
parts to this exception: (1) establishing that “all or part” of Korex’s business was permanently discontinued; 
and (2) that the discontinuance was caused by the economic consequences of the strike.” 

“Applied to the facts of the case at bar, whether the permanent discontinuance of Korex was caused by the 
economic causes of the strike requires a look into whether or not the closure of Korex’s business would 
have happened if the strike by the union had not occurred. Based on the affidavits and the opinion of Mr. 
Christen, it appears that it was the economic strike that caused the discontinuance of Korex and therefore 
Korex will be entitled to assert the exception and not pay severance pay to the union employees. Yet, if it is 
found that Korex was declining in business anyways, the fact the strike occurred at the same time would 
not allow Korex to use the exception to deny severance pay to the employees. To determine this factor, 
more evidence will be required to establish this, including the conduct and intentions of the parties.” 

“Therefore, these cases illustrate that labour and employment issues have been dealt with in bankruptcy and  
courts. However, most BIA cases have preferred labour boards to deal with these issues, especially if the 
issues are more complex.”  

Attached as Exhibit “D” to this Eighth Report is the Aird memo containing their full analysis 

leading to the above conclusions.  Therefore, it appears that either this Honourable Court or the 

Ontario Labour Relations Board will have to decide the issue as to whether or not the unionized 

employees are entitled to severance and termination pay.  The Monitor’s analysis of potential 

voting also indicates that it is the Severance and Termination Pay issue, and not the Voting Issue, 

which will determine whether or not lack of unionized employee support for the Plan will 

determine whether or not the Plan will meet the voting test contained in Section 5.6 of the 

Companies’ Creditors Arrangement Act R.S.C. 1985 c.C - 36, as amended. 

6.0 SUMMARY 

It appears that in the Plan, the Monitor will be in the position where it will be advising the 

creditors that, subject to all of the assumptions contained in the TCL liquidation proposal, the 
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JLL valuation and this Eighth Report, the proceeds to be obtained in a bankruptcy will be in 

excess of the amount being offered under the Plan of Arrangement, if the trustee in bankruptcy is 

able to sell its interest in the Factory Lands Lease. 

In order to obtain the value estimated in Volume 2 of this Eighth Report if the Plan either does 

not proceed or does proceed and ultimately is unsuccessful, a Korex bankruptcy will be required 

in order to continue the stay of proceedings against Korex so that this estimated liquidation value 

can be obtained on behalf of the unsecured creditors.  If the current stay of proceedings expires, 

and no new stay is invoked as a result of a bankruptcy proceeding, Unilever Canada as landlord 

will be in position to terminate the Factory Lands Lease and most, if not all of the value 

discussed in Volume 2 will dissipate.  

7.0 RECOMMENDATION  

Based on the information contained in both volumes of this Eighth Report, assuming the Plan is 

to be presented to the claimants, the Monitor recommends that there first be an initial 

determination of the Severance and Termination Pay Issue by this Honourable Court. That issue 

is central to determining whether or not the Plan could succeed. Given the current state of this 

proceeding, it appears that this Honourable Court is the most practical forum for this 

determination. 
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**                              **                                     ** 

All of which is respectfully submitted at Toronto, Ontario this 22nd day of June, 2009. 

IRA SMITH TRUSTEE & RECEIVER INC. 
solely in its capacity as Court-Appointed Monitor 
of Korex Don Valley ULC and not in its personal Capacity 

 

Per:     
 President 

5456478.2 



KOREX DON VALLEY ULC

POTENTIAL CLAIMS ANALYSIS
20-Jun-09

$ $
# OF PER PER

CREDITOR CATEGORY CREDITORS COMPANY UNION

Known Crown claim - WSIB 1 15,736  15,736  
Potential ESA liability to salaried employees 45 797,329  797,329  
Unsecured trade creditors 219 8,042,672  8,042,672  

8,855,737  8,855,737  

Unionized employee claim 162
 ü vacation pay 519,014  789,551  
 ü termination and severance pay -  4,936,184  

519,014  5,725,735  

Total estimated creditor claims 427 9,374,751  14,581,472  

IF UNIONIZED EMPLOYEES VOTE AGAINST THE PLAN AND EVERYONE ELSE IS IN FAVOUR AND:

VOTING RESULTS
KDV CALC'S UNION CALC'S

FOR AGAINST FOR AGAINST FOR AGAINST
# # $ $ $ $

 ü Korex is correct and Union must cast one
vote on behalf of all employees as the
only authorized bargaining agent 265  1  8,855,737  519,014  8,855,737  5,725,735  

VOTING RESULTS % 99.62% 0.38% 94.46% 5.54% 60.73% 39.27%

 ü Korex is incorrect and all unionized
employees are allowed to cast a vote
on behalf of each such respective employee 265 162 8,855,737  519,014  8,855,737  5,725,735  

VOTING RESULTS % 62.06% 37.94% 94.46% 5.54% 60.73% 39.27%

EXHIBIT "A"



EXHIBIT "B"

































 
 
 

M E M O R A N D U M 
TO: Ira Smith Trustee & Receiver Inc. 
  
DATE: June 22, 2009 
  
RE: Voting Structure in Korex Don Valley ULC Plan of Compromise and Arrangement 
    
 
Korex Don Valley ULC (the “Company”) has brought a motion (the “Approval Motion”) for an Order 
(a) accepting the Company’s plan of compromise and arrangement (the “Plan”) in its Companies’ 
Creditors Arrangement Act (“CCAA”) proceedings and (b) authorizing the Company to convene a 
meeting of its creditors to consider and vote on the Plan (the “Meeting”).  Pursuant to Section 6 of the 
CCAA, the Court can only sanction the Plan if the Plan was agreed to by the majority in number of 
creditors voting (in person or by proxy) at the Meeting holding claims representing two-thirds in value of 
all creditor claims being voted (in person or by proxy) at the Meeting  (the “Required Majority”).  
 
Section 5.3 of the Plan states that each claimant will have one vote, which vote shall have the value of 
that claimant’s proven claim.  Section 4.1 of the Plan places all creditors in one class of unsecured 
creditors, but stipulates that the claims of all unionized employees will, collectively, have only a single 
vote for the purposes of calculating the Required Majority.  
 
The Approval Motion was originally returnable on June 15, 2009.  At that hearing, the Honourable 
Justice Wilton-Siegel raised a number of questions connected to the Plan and ordered that the motion 
be adjourned until June 30th, 2009.  This memo addresses two questions raised by Wilton-Siegel J. in 
connection with the voting structure in the Plan.  
 
Question 1: 
 
Should the unionized employees have one vote collectively, or one vote each for the purposes of 
calculating the majority in number of creditors agreeing to the plan required for Court-sanction of the 
Plan? 
 
This question involves two issues: (a) whether the union-member claimants have only one vote 
between them simply by virtue of their relationship with the union/member under the labour law regime; 
and (b) whether the Plan can reduce the number of votes unionized employees would otherwise have.  
 
Summary of conclusions:  we have seen nothing to suggest that the unionized employees would 
naturally have any less than one vote each like any other creditor, and thus the Plan would reduce the 
number of votes allowed to unionized employees in a manner that would likely make the Plan 
unsanctionable. 
 
The Plan (at Section 4.1) appears to be premised on the assumption that, because the union is the 
exclusive bargaining agent for its members, the union is the single claimant in respect of all its 
members’ claims. Only on this assumption, can Sections 4.1 and 5.3 of the Plan be read as consistent 
with each other. On this assumption, the reduction of all unionized employee claims to one vote (by the 
union) is thus simply a reflection of fact, and the Plan itself is not purporting to actively reduce voting 
rights that would otherwise be available.  
 
That assumption, however, entails the assertion that the union, as agent, holds the rights (to payment) 
of its principals (its members/the unionized employees) personally.  On the face of it, this would appear 

EXHIBIT "C"
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to be a fundamental departure from the laws of agency, especially in the case where the agent is agent 
for the limited purpose of bargaining but not for the purpose of receiving payment on debts. It seems a 
substantial departure even in light of the significant extent to which the statutory labour regime alters 
employees’ rights as compared to those of a principal in a standard agency relationship.  
 
We have found no case law, nor has the Company’s counsel provided any case law that would support 
such an exception to the normal agency relationship. Nor for that matter, has the union’s counsel 
provided any applicable law.  We have reviewed a number of reported decisions which appear to 
suggest that a union filed a single claim on behalf of its employees.  In none of these cases, however, 
did anything turn on that fact, and often the cases jump somewhat indiscriminately between references 
to “the union’s claim” and “claims submitted by the union”.  Moreover, most of such cases involved 
proposals under the Bankruptcy and Insolvency Act (the “BIA”), Subsection 126(2) of which allows a 
union, among others, to file a proof of claim on behalf of multiple workers.  Subsection 126(2) of the BIA 
authorizes a number of parties apart from a union to file such a proof of claim (including government 
ministries and the bankrupt itself), none of which other parties could be supposed to have the right to 
vote on behalf of employees.   More importantly, Subsection 126(2) of the BIA is explicit that an 
individual employee remains free to file a proof of claim on his or her own behalf, despite the prior filing 
of a global claim pursuant to that subsection.  Subsection 126(2) is therefore clearly aimed at facilitating 
administration, not at altering substantive rights. 
 
The Company’s counsel provided a case that stands for the proposition that a union has the exclusive 
right to negotiate the structure of a CCAA plan on behalf of its members1.  That case, however, did not 
address the issue of how many votes union members’ claims should be allowed under a plan. 
 
If the union does not hold its members’ claims against the Company personally (simply by virtue of 
being exclusive bargaining agent), Section 4.1 of the Plan would actively alter the voting rights of 
unionized employees.  It is established law that, in order for a plan under the CCAA to be sanctioned by 
the Court, it must meet the following three tests2: 
 

(1)  there has been strict compliance with all statutory requirements and adherence to 
previous orders of the court; 

 
(2) nothing has been done or purported to have been done that is not authorized by the 

CCAA; and 
 
(3) the plan is fair and reasonable. 
 

Section 6 of the CCAA sets out how the Required Majority is arrived at, and is clear that each creditor 
exercises one vote (which vote has the value of that creditor’s claim).  Section 4.1 of the Plan would 
thus be an attempt to calculate the Required Majority by a method different than that proscribed by the 
CCAA. If the Plan was approved at the Meeting only because the unionized employees were not 
allowed to exercise one vote each, the Plan would fail the first test above because Required Majority 
was not obtained3.  Arguably, the Plan would also fail the second test because the reduction of the 
number of votes allowed to unionized employees is not authorized by the CCAA.  
 
There would also likely be significant questions as to the fairness and reasonableness of the Plan. 
Although this memo will not give a full analysis of the equitableness of reducing the number of votes of 

   
1 Minds Eye Entertainment Ltd. v. Royal Bank, (2003) 1 C.B.R. (5th) 85 (Sask. QB). 
2 See re Sammi Atlas Inc. (1998) 3 C.B.R. (4th) 171 (Ont. Gen. Div). 
3 In Sammi Atlas, supra, at paragraph 3, Justice Farley counted the Required Majority as one of the statutory 
requirements that need be complied with.  Similarly, in Re Canadian Airline Corp., (2000) 20 C.B.R. (4th) 1 (Alta. 
QB) at paragraph. 62, the relevant statutory requirements include voting being properly carried out and approval 
by requisite double majority being obtained. 
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unionized employees, we note that the relevant considerations for determining whether a plan is fair 
and reasonable have been held to include any oppression or confiscation of rights of certain creditors4.  
 
 
Question 2: 
 
On the assumptions that: 
 
1 there is one vote per each unionized employee’s claim for purposes of calculating majority in 

number; 
 
2. the unionized employees have enough votes in number to defeat the Plan5,  
 
3. the claims of unionized employees are limited to vacation pay, and do not include any amounts 

for termination or severance pay6; and  
 
4. under the Plan, distribution for vacation pay owing will be 100 cents on the dollar; 
 
can the unionized employees still vote against the Plan? 
 
Summary of conclusion: although there does not seem to be law directly on point, there is law in 
Ontario and Nova Scotia applying more generally to cases where votes are cast improperly, which 
suggests that the employees would not be stopped from voting down the Plan. 
 
There is a principle going back (in Ontario) to a 1927 Privy Counsel case, British America Nickel7, 
which holds that, where power is conferred on a special class of shareholders or debenture holders 
(and not simply on shareholders or debenture holders generally), a party who holds the majority of 
votes in that class must vote for the interests of the class as a whole, and not simply as its personal 
interests direct.  Thus, for example, in a 1950 Supreme Court of Canada case8, the Court held that a 
majority vote-holder in a class could not vote out of sympathy or charity to a debtor, where the result 
was inconsistent with the financial interest of the members of the class as a whole.  This principal has 
been applied in the context of a variety of types of reorganizations, restructurings and proposals, and 
has also been recognized in passing by Farley J. in numerous decisions9.  
 
In a 1998 Nova Scotia Court of Appeal Case, Laserworks Computer Services Inc., the court reversed a 
vote on BIA proposal that had been dominated by a competitor of the debtor who bought up claims of 
other creditors just so that it could bankrupt its competition10. The NSCA looked to British America 
Nickel and drew an analogy with the law dealing with petitioning creditors abusing the purpose of the 
BIA. The NSCA held that a creditor could not be deprived of the right to vote for wrongful motives 
alone; motive must be coupled with a tortious act to support a finding of "improper purpose".  
 

   
4 See Canadian Airlines Corp., supra, at paragraph 62, and Re Campeau Corp. (1992) 10 C.B.R. (3d) 104 at 
paragraph 13. 
5 By the Monitor’s most recent calculations, if all creditors voted, the unionized employees would not have enough 
votes to defeat the plan by themselves.  For purposes of this analysis, however, we shall assume that the 
unionized employees do hold that power.  
6 This is an open issue that will require a determination of fact by the Court (or the Labour Relations Board). 
7 British America Nickel Corp. v. M.J. O'Brien Ltd., [1927] 1 W.W.R. 869. 
8 Canada Trust Co. v. Hanson, [1951] S.C.R. 366. 
9 See: Timmins Nickel Inc., Re. (1998) 5 C.B.R. (4th) 293; Pente Investment Management Ltd. v. Schneider Corp. 
(1998) 40 B.L.R. (2d) 244; T. Eaton Co., Re (1999) 14 C.B.R. (4th) 298; Rio Tinto Canadian Investments Ltd. v. 
Bone [2001] O.J. No. 2440. 
10 Laserworks Computer Services Inc., Re (1998) 6 C.B.R. (4th) 69. 
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A line of Nova Scotia cases11 follow from Laserworks which (in contrast to British America Nickel) do 
not seem to require that the offending voter be in a special class, but do keep the requirement that 
there be a tortious aspect to the voter's actions. An example where the tortuous act requirement was 
found to be missing is a 2008 Nova Scotia Supreme Court case12 wherein a federal crown agency was 
allowed to vote down a proposal in which value was to be generated by tax loss refunds from CRA, 
simply to protect the federal government's broader interest.  
 
If British America Nickel (once transposed onto the CCAA proposal context) is the full statement of the 
law in Ontario, then the unionized employees could only be prevented from voting down the Plan if they 
were part of a special class whose other members would not be best served by such a vote.  There are 
no special classes of creditors under the Plan.  
 
If the NSCA case Laserworks is the law in Ontario13, then the unionized employees could only be 
prevented from voting down the Plan if they were somehow committing a tortious act in the process.  It 
is not clear what, if any, tortious act might be involved in the present case.  
 
Of course, if the unionized employee claims voted are not great enough in number to defeat the Plan, 
then this question is moot. 
 

5456745.1 

   
11 Cases whish follow this one include a 2008 Nova Scotia Supreme Court case (NovaLIS Technologies Ltd., Re, 
(2008) 45 C.B.R. (5th) 201), wherein a federal crown agency was allowed to vote down a proposal in which value 
was to be generated by tax loss refunds from CRA, simply to protect the federal government's broader interest.  
12 NovaLIS Technologies Ltd., Re, (2008) 45 C.B.R. (5th) 201. 
13 In Timmins Nickel, footnote 7 supra, Farley J. did cite Laserworks, but particularly in respect of its reliance on 
British America. 
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Standards Act Issue During CCAA Proceedings 

 
File #: 101330 Client #: 034489 
 Korex Don Valley ULC  Ira Smith Trustee & Receiver Inc. 
 
FACTS: 

Korex Don Valey ULC (“Korex”) is currently in proceedings under the Companies' Creditors 
Arrangement Act1 (“CCAA”) and has recently submitted a plan for arrangement to be approved. Korex 
had unionized employees that were on strike when Korex went into CCAA proceedings. Afterwards, 
Korex permanently laid off the employees on May 25, 2009. The unionized Korex employees are now 
claiming severance pay and termination pay, among other things.  
 
ASSIGNMENT: 

You have asked me to:  

1. Review the opinion by Brett Christen of Filion Wakely Thorup Angeletti LLP on the claims for 
statutory termination pay and statutory severance pay by the former unionized employees; and 

2. Determine whether a CCAA judge or another court has jurisdiction to make a determination on 
an Employment Standards Act2 (the “ESA”) issue, such as whether or not the unionized 
employees are entitled to statutory termination pay and statutory severance pay.  

SUMMARY: 

1. I have reviewed the two parts of Mr. Christen’s opinion, namely statutory termination pay and 
statutory severance pay:  

(a) Statutory Termination Pay: Under section 2 of Ontario Regulation 288/01 (“Regulation 
288/01”), the terminated employees will not be entitled to notice of termination or 
termination pay where they are terminated either during or as a result of a strike at the 
employees’ place of employment.  Mr. Christen states that termination occurred both 
during or as a result of the strike and, therefore Korex may assert that the employees 
are not entitled to statutory termination pay. The affidavits of both Art Jessop for the 
union and Sandford Pensler for Korex confirm that termination occurred on May 25, 
2009. It is unclear whether this was during or as a result of the strike. If the employees 
were terminated during the strike then the exception applies and termination pay is not 

   
1 Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36 [CCAA]. 
2 Employment Standards Act, 2000, S.O. 2000, c.41, ss. 64(3) and 64 [ESA]; O.Reg. 288/01, s. 9.  
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required. However, if the employees were terminated “as a result of” the strike or lock 
out, further analysis into the meaning of the section is required. To this end, I have set 
out the relevant tests and case law.  

(b) Statutory Severance Pay: Under section 9 of Regulation 288/01, Korex will likely be 
entitled to escape liability of statutory severance pay to the former employees. 
Employees are not entitled for severance pay where an employee’s employment is 
severed as a result of a permanent discontinuance of all or part of the employer’s 
business that was caused by the economic consequences of a strike. There appears to 
be two parts to this exception: (1) establishing that “all or part” of Korex’s business was 
permanently discontinued; and (2) that the discontinuance was caused by the economic 
consequences of the strike. I have added some case law to the first factor, and have 
added the whole test to determine the second factor. In the end, the first factor will likely 
be established by Korex, as Mr. Christen confirms. However, more evidence is required 
to establish the second issue.  

2. Based on a review of the case law, it appears that the CCAA court or a labour relations board, 
such as the Ontario Labour Relations Board (“OLRB”), can both have jurisdiction to deal with an 
employment or labour law issue such as the issues of severance pay and termination pay. In 
order to argue that the insolvency court should have jurisdiction, the court should look to the 
purpose of the CCAA and the broad and liberal interpretation of the CCAA given by the courts. 
This would involve looking at the remedial nature of the act and taking into consideration the 
broader public dimension of the effects of the restructuring on those directly affected. As well, 
the inherent jurisdiction of the court under the CCAA can be used to argue that the court should 
determine the issues of termination pay and severance pay so that the court has control over its 
restructuring process. Moreover, under CCAA case law, there have been factual findings on 
labour and employment issues. However, most cases dealing with the jurisdictional issue on 
labour and employment issues have been related to the Bankruptcy and Insolvency Act3 (the 
“BIA”). The courts in these cases have generally shown deference to the OLRB in deciding 
labour and employment issues, especially where the issue is more complex. There has been no 
case directly dealing with the current issue at hand.  

Overall, labour and employment issues have been dealt with during CCAA proceedings and the 
argument could be made that the determination of the ESA issues of termination pay and 
severance pay should occur during the CCAA proceedings. This would be based on an 
argument on the basis of convenience and cost, along with a consideration of the purpose and 
broad interpretation of the CCAA and the inherent jurisdiction of a court during CCAA 
proceedings in order to maintain control over its restructuring process. However, it is important 
to keep in mind the case law under the BIA which supports deferring the labour and 
employment issues to the OLRB instead.  

ANALYSIS: 

Issue 1: Review the Opinion by Brett Christen of Filion Wakely Thorup Angeletti LLP 
 
a) Statutory Termination Pay  
 
Section 2 of Regulation 288/01, enacted pursuant to the ESA, states as follows, in its relevant part:  

2. (1) The following employees are prescribed for the purposes of section 55 of the Act 
as employees who are not entitled to notice of termination or termination pay under Part 
XV of the Act: 

   
3 Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3. 
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… 

8. An employee whose employment is terminated during or as a result of a strike or lock-
out at the place of employment. 

Mr. Christen points out that as a result of section 2 of Regulation 288/01, the terminated employees will 
not be entitled to notice of termination or termination pay where they are terminated during or as a 
result of a strike at the employees’ place of employment.  Mr. Christen states that termination occurred 
both during and as a result of the strike and, therefore, Korex may asset that the employees are not 
entitled to statutory termination pay.  However, it is unclear when termination actually occurred. Both 
the Affidavits of either party, as mentioned above, confirm that the date of termination was May 25, 
2009. As of May 30, 2009 Korex did not follow the Collective Agreement. The Collective Agreement 
expired on June 30, 2007. It seems clear that both parties agree there was a strike. What remains to be 
determined is if the termination occurred during or as a result of the strike.  

If the employees were terminated during the strike, then the exception applies and termination pay is 
not required, as Mr. Christen confirms. However, if the employees were terminated “as a result of” the 
strike or lock out, further analysis into the meaning of the section is required than is provided by Mr. 
Christen. 

The Employment Standards Act 2000, Policy and Interpretation Manual (“ESA Policy Manual”) states 
that in order to take advantage of the exception when termination occurred “as a result of” the strike, 
the employer must show that the strike had adverse consequences to its business and therefore 
necessitated the termination of the employees. If the strike is no more than a “catalyst” precipitating a 
closure which would have likely happened anyways without the strike, then termination is not “as a 
result of” the strike and the section does not apply. The strike therefore must be the major cause.4 It 
appears from Mr. Christen’s section on severance pay and the affidavits of both parties that the strike 
affected Korex’s business with Phoenix Brands Inc. and Unilever Canada Ltd. Mr. Christen confirms 
that the vast majority of Korex’s business, namely all or nearly all of the work it provided for those two 
companies, has been lost as a result of the prolonged strike. If this is the case, and the employees had 
to be terminated as a result of this loss of business, then the exception under the regulation will apply 
and no termination pay needs to be provided to the employees by Korex. 

In addition, I would also add, as a clarification point, there is also no requirement that the employee is a 
member of the striking union for the exception to apply.5 As well, the legislation states that the strike or 
lockout must occur at the place of employment. This means the actual plant or office where the 
employee works, and not just one of the plants or places of business of the employer.6  

Therefore, provided that the employees were terminated during the strike, then Mr. Christen’s 
interpretation of the entitlement of the employees to statutory termination pay appears to be correct. If, 
however, the employees were terminated as a result of the strike, then more analysis is required to 
determine if the strike was the main cause of the closure of Korex. 

b) Statutory Severance Pay 
 
Section 9 of Regulation 288/01 states, in its relevant part:  

9. (1) The following employees are prescribed for the purposes of subsection 64 (3) of 
the Act as employees who are not entitled to severance pay under section 64 of the Act: 

   
4 Employment Standards Act 2000: Policy and Interpretation Manual (Toronto: The Queen’s Printer for Ontario, 
2001) at 19.20.1H [ESA Policy and Interpretation Manual]. 
5 ibid. 
6 Ibid. 
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1. An employee whose employment is severed as a result of a permanent 
discontinuance of all or part of the employer’s business that the employer 
establishes was caused by the economic consequences of a strike. 

Mr. Christen’s opinion also sets out the exception to the legislative requirement to provide severance 
pay in section 9 of Regulation 288/01. In this section, employees are not entitled to severance pay 
where an employee’s employment is severed as a result of a permanent discontinuance of all or part of 
the employer’s business that was caused by the economic consequences of a strike. There appears to 
be two parts to this exception: (1) establishing that “all or part” of Korex’s business was permanently 
discontinued; and (2) that the discontinuance was caused by the economic consequences of the strike. 
To substantiate Mr. Christen’s analysis, I have added some case law to the first factor, and have added 
the tests to determine the second factor. 

(i) Permanent Discontinuance of “All or Part” of Korex’s Business 

Mr. Christen speaks to the loss of the majority of Korex’s business with two of its major clients, Phoenix 
Brands Inc. and Unilever Canada Inc., as being “part of the business” that was affected by the strike, 
thereby entitling Korex to the exception in section 9 of Regulation 288/01. He cites section 1 of the ESA 
for the definition of “business”, provides valid case law and the Ministry of Labour’s Policy of 
Interpretation Manual to support the position of Korex to deny severance pay to the employees. I agree 
with his findings.  

I only would add further tests to determine what “part of the business“ entails since, as Mr. Christen 
recognizes, the Ministry of Labour’s Policy of Interpretation Manual is not binding. The Act does not 
define what “part of the business” would mean. However, case law under the Ontario Labour Relations 
Act7 (“LRA”) may be helpful. The ESA Policy Manual reports that LRA cases have found that “part of 
the business” is:  

a coherent and severable part of the employer’s economic organization, managerial or 
employee skills, plan equipment, “know how” or goodwill. Thus, the closing of one of 
several stores in a chain, or the closing of one of several plans will amount to 
discontinuance of part of the employer’s business at an establishment…Also, where the 
employer conducts several types of operations at one location…and the employer 
discontinues one of those operations, there will be a discontinuance of part of the 
employer’s business. However, where the employer is merely reducing its workforce by 
downsizing and continues to perform the same operations or functions as before, but on 
a smaller scale, there will not be a discontinuance of part of the business.8 

As well, the discontinuance cannot be of temporary nature. In Falconbridge Nickel Mines Ltd. v. 
Simmons9, it was found that where a closure of a mine could last as long as three years, but the 
company intended to re-activate the mines at some future unknown date, the discontinuance was not a 
permanent one. In the case at bar, the Affidavit of Sanford Pensler for Korex states that Korex may 
continue operations in the future, and the Affidavit of Art Jessop for the union states that Mr. Pensler 
told the union that as many as 50 employees may be able to be employed at a restructured enterprise. 
These statements do not seem to indicate that the discontinuance of the business is permanent. 
Therefore, if the court finds that the discontinuance is temporary then Korex may not be entitled to 
withhold severance pay. 

   
7 Labour Relations Act, 1995, S.O. 1995, c. 1, Sch. A [LRA]. 
8 ibid. at 19.21.4.  
9 Falconbridge Nickel Mines Ltd. v. Simmons (1978), 19 O.R. (2d) 448 (Ont. Div. Ct.). 
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Overall, it appears that Mr. Christen is correct to find that Korex will be able to establish that “part of” its 
business was discontinued, provided that the court does not find that discontinuance was of a 
temporary nature as a result of Korex’s statement that it may continue operations in the future.  

(ii) The Permanent Discontinuance was Caused by the Economic Consequences of the Strike 

The one issue lacking from Mr. Christen’s analysis is the test that the permanent discontinuance was 
caused by the economic causes of the strike. Korex must establish this in order for it to assert that it is 
not liable to the unionized employees for statutory severance pay. 

The ESA Policy Manual explains that the test to be applied to determine whether the permanent 
discontinuance was caused by the economic consequences of the strike is “whether or not the closure 
would have happened if the strike had not occurred. If the answer is yes, then this exemption will not 
apply.”10 In order to determine whether the closure would have happened even in the absence of the 
strike, an employment standards officer looks to whether the business would have continued to operate 
for a significant period of time beyond the closure if it were not for the strike. If the business would have 
discontinued soon after it actually did, without the strike, then the employer is liable for severance pay. 
This is the case even if the strike caused the business to discontinue more quickly than it otherwise 
would have.11 Thus, if Korex’s demise was “planted and took root” before the strike, then the strike 
alone did not cause the closure and the exception does not apply.12 When applying this test to 
determine whether the permanent discontinuance was caused by the economic consequences of the 
strike, the ESA Policy Manual reports that consideration should be given to: 

whether the employer actually took into account the economic consequences of the 
strike in deciding to close its business. If the employer did not take those consequences 
into account, then it cannot later on, after the closure, look back in retrospect and say 
that the closure was actually caused by the strike for the purposes of the exception.13  

Mr. Christen mentions the case of Re Dominion Farge Co.14 Upon reading this case, it also provides 
some guidance on how to determine whether the permanent discontinuance was caused by the 
economic consequences of the strike. Referee Franks looked to the conduct of the parties to determine 
when the closing of the business occurred:  

The closing of a business is a matter primarily in the hands of the employer. Even in the 
case where the union goes on strike, the employer may say the union forced me to 
close. In that case, the employer is liable for s40a benefits unless he can demonstrate 
that he falls within 40a(2)(a), notwithstanding, the employer still sets the date of closing. 
What conduct of the employer is to be looked at? 

Clearly, one does not expect to find a smoking gun, or a piece of paper that sets out 
proposed strategy and timing. To be sure, one gets evidence of intentions and plans and 
explanations of conduct. These in turn must be weighed in light of the actual actions of 
the parties and the broader context of the dispute. 

… 

To restate the question as I see it: I am to determine on the basis of the parties conduct, 
and primarily the employer's conduct since these are events within its control, which of 

   
10 ESA Policy and Interpretation Manual, supra note 4 at 19.27.1A.  
11 ibid. 
12 Re Courtaulds Films Canada, Dec. 10, 1991 (Bendel) E.S.C. 2949, upheld in unreported decision dated Jun. 7, 
1993 (Ont. Div. Ct.) 
13 ESA Policy and Interpretation Manual, supra note 4 at 19.27.1A. 
14 Re Dominion Farge Co. (1992), CarswellOnt. 1165 (Ont. Employment Standards Branch: Office of 
Adjudication) at 135-142. 
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the two dates was the date on which the forge "really" closed. That is, which date is 
more consistent with the evidence and the conduct of the parties as the date on which 
operation was permanently discontinued? [emphasis added] 

Applied to the facts of the case at bar, whether the permanent discontinuance of Korex was caused by 
the economic causes of the strike requires a look into whether or not the closure of Korex’s business 
would have happened if the strike by the union had not occurred. Based on the affidavits and the 
opinion of Mr. Christen, it appears that it was the economic strike that caused the discontinuance of 
Korex and therefore Korex will be entitled to assert the exception and not pay severance pay to the 
union employees. Yet, if it is found that Korex was declining in business anyways, the fact the strike 
occurred at the same time would not allow Korex to use the exception to deny severance pay to the 
employees. To determine this factor, more evidence will be required to establish this, including the 
conduct and intentions of the parties. 

Issue 2: What Court has Jurisdiction to Determine an Issue under the ESA?  
 
Both the CCAA and the ESA do not specifically denote what court has jurisdiction to determine the 
issue of whether or not the unionized employees are entitled to termination or severance pay under the 
ESA.  
 
(i) Jurisdiction under the CCAA 

Section 11 of the CCAA sets out the jurisdictional competence of a court (in Ontario, the Superior Court 
of Justice) to hear certain matters and certain make determinations. For instance, it states that a court 
may on an initial or other application in respect of a company, make an order on such terms as it may 
impose:  
 

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be 
taken in respect of the company under the BIA or the Winding-Up Act;  

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or 
proceeding against the company; and 

(c) prohibiting, until otherwise ordered by the court, the commencement of or proceeding 
with any other action, suit or proceeding against the company [emphasis added].15 

These provisions may be relevant to the extent that they would allow an insolvency court to restrain or 
prohibit any labour or employment action by the union against Korex.  
 
Moreover, the jurisdiction of a court to determine labour or employment matters during CCAA 
proceedings can be found by looking at the purpose of the CCAA, the way the CCAA has been liberally 
interpreted, and the inherent jurisdiction of courts under the CCAA.  Based on these factors, an 
argument could be made that the court in a CCAA proceeding should be able to control its restructuring 
process, which could include factual findings regarding labour and employment issues. 
 
First, in order to determine whether a court can make a finding of fact regarding claims of the creditors, 
it is necessary to understand the purpose of the CCAA. In Hongkong Bank of Canada v. Chef Ready 
Foods Ltd.16, Justice Gibbs stated:  

The purpose of the C.C.A.A. is to facilitate the making of a compromise or arrangement 
between an insolvent debtor company and its creditors to the end that the company is 

   
15 CCAA, supra note 1 at ss.11(3) and (4). 
16 Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84 at 88-89 (C.A.). 



- 7 - 
able to continue in business….When a company has recourse to the C.C.A.A. the court 
is called upon to play a kind of supervisory role to preserve the status quo and to move 
the process along to the point where a compromise or arrangement is approved or it is 
evident that the attempt is doomed to failure. Obviously time is critical. Equally obviously, 
if the attempt at compromise or arrangement is to have any prospect of success, there 
must be a means of holding the creditors at bay, hence the powers vested in the court 
under s. 11 [emphasis added]. 

In Re Pacific National Lease Holding Corp17, the court made determinations of fact regarding employee 
matters while considering its inherent jurisdiction and the purposes of the CCAA. The court held that:  

(1) The purpose of the C.C.A.A. is to allow an insolvent company a reasonable period of 
time to reorganize its affairs and prepare and file a plan for its continued operation 
subject to the requisite approval of the creditors and the court. 

(2) The C.C.A.A. is intended to serve not only the company's creditors but also a broad 
constituency which includes the shareholders and the employees. 

(3) During the stay period the Act is intended to prevent maneuvers for positioning 
amongst the creditors of the company. 

(4) The function of the court during the stay period is to play a supervisory role to 
preserve the status quo and to move the process along to the point where a compromise 
or arrangement is approved or it is evident that the attempt is doomed to failure. 

(5) The status quo does not mean preservation of the relative pre-debt status of each 
creditor. Since the companies under C.C.A.A. orders continue to operate and having 
regard to the broad constituency of interests the Act is intended to serve, preservation of 
the status quo is not intended to create a rigid freeze of relative pre-stay positions. 

(6) The court has a broad discretion to apply these principles to the facts of a particular 
case [emphasis added]. 

In that case, the British Columbia applications judge made findings of fact concerning statutory 
severance payments during CCAA proceedings. The judge concluded that, in the circumstances of that 
case, it would be an unacceptable alteration of the status quo for the petitioners to make statutory 
severance payments or to authorize a fund out of the companies’ operating revenues for that purpose. 
He also found there was no evidence that the petitioners’ operation would be adversely affected if 
terminated employees did not receive severance pay and instead become creditors of the company. 
The application judge also ruled that he had inherent jurisdiction under the CCAA to order the 
appellants to breach the ESA regarding statutory payments. The British Columbia Court of Appeal 
upheld the judge’s findings and refused leave to appeal on these issues. 

Secondly, the CCAA has been liberally interpreted by courts, thereby allowing flexibility and control for 
the CCAA process.  The Ontario Court of Appeal in ATB Financial v. Metcalfe & Mansfield Alternative 
Investments II Corp.18 (“ATB Financial v. Metcalfe”) has specifically stated that the CCAA has an “open-
ended, flexible character” which allows: 
 

A flexible approach to the application of the Act in new and evolving situations, an active 
judicial role in its application and interpretation, and a liberal approach to that 
interpretation. 

   
17 Re Pacific National Lease Holding Corp. (1992), 72 B.C.L.R. (2d) at para.27 (C.A.). 
18 ATB Financial v. Metcalfe & Mansfield Alternative Investments II Corp. (2008), 296 D.L.R. (4th) 135 (Ont. C.A.). 
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… 

The CCAA is skeletal in nature. It does not contain a comprehensive code that lays out 
all that is permitted or barred. Judges must therefore play a role in fleshing out the 
details of the statutory scheme. The scope of the Act and the powers of the court under 
it are not limitless. It is beyond controversy, however, that the CCAA is remedial 
legislation to be liberally construed in accordance with the modern purposive approach 
to statutory interpretation. It is designed to be a flexible instrument and it is that very 
flexibility which gives the Act its efficacy: Canadian Red Cross Society / Société 
Canadienne de la Croix-Rouge, Re (1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div. 
[Commercial List]). As Farley J. noted in Dylex Ltd., Re (1995), 31 C.B.R. (3d) 106 (Ont. 
Gen. Div. [Commercial List]), at 111, "[t]he history of CCAA law has been an evolution of 
judicial interpretation." 

… 

[C]ourts have recognized that the Act has a broader dimension than simply the direct 
relations between the debtor company and its creditors and that this broader public 
dimension must be weighed in the balance together with the interests of those most 
directly affected: see, for example, Nova Metal Products Inc. v. Comiskey (Trustee of) 
(1990), 1 O.R. (3d) 289 (Ont. C.A.), per Doherty J.A. in dissent; Skydome Corp., Re 
(1998), 16 C.B.R. (4th) 125 (Ont. Gen. Div. [Commercial List]); Anvil Range Mining 
Corp., Re (1998), 7 C.B.R. (4th) 51 (Ont. Gen. Div. [Commercial List]). 19 

In ATB Financial v. Metcalfe, the court was dealing with interpretation of part of the CCAA regarding 
whether the court had authority to sanction plans incorporating third-party releases that are reasonable 
related to the proposed restructuring. In that case, the Ontario Court of Appeal also referred to several 
factual findings made by the application judge.20 Although the Court of Appeal was dealing with an 
interpretation section of the CCAA, its comments highlight the flexible and liberal approach taken during 
CCAA proceedings with the goals of promoting its remedial nature and taking into consideration the 
broader public dimension of the effects of the restructuring on those directly affected. It also 
acknowledged the factual considerations and findings of the application judge, thereby indicating that a 
judge does have authority to make factual findings during a CCAA proceeding. 
 
Finally, in determining whether the court can rule on labour and employment issues, the court may look 
to its inherent jurisdiction under the CCAA.  The exercise of inherent jurisdiction of the court in a CCAA 
proceeding is the “jurisdiction to grant an order necessary for the fair and effective exercise of the 
jurisdiction given to the court by the CCAA.”21   
 
However, the inherent jurisdiction of the court is not limitless. It only applies where the legislative body 
has left a functional gap or vacuum.22 The Ontario Court of Appeal in Re Stelco Inc. has stated that: 
 

Inherent jurisdiction is a power derived "from the very nature of the court as a superior 
court of law", permitting the court "to maintain its authority and to prevent its process 
being obstructed and abused". It embodies the authority of the judiciary to control its own 
process and the lawyers and other officials connected with the court and its process, in 
order "to uphold, to protect and to fulfill the judicial function of administering justice 
according to law in a regular, orderly and effective manner". See I.H. Jacob, "The 

   
19 ibid. at paras. 43, 44 and 51. 
20 ibid. at paras. 113-114. 
21 Re Playdium Entertainment Corp. (2001), 31 C.B.R. (4th) 309 at para. 38 (Ont. S.C.J. [Commercial List]). 
22 Re Royal Oak Mines Inc. (1999), 7 C.B.R. (4th) 293 at para. 4 (Ont. S.C.J.).  
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Inherent Jurisdiction of the Court" (1970) 23 Current Legal Problems 27-28 [emphasis 
added].23 

The Ontario Court of Appeal also added that there is a distinction between the court’s process of 
restructuring and the company’s process, which is a course of action involving the negotiations and 
corporate actions accompanying them. The court may only supervise the company’s process through 
its ability to stay, restrain or prohibit proceedings against the company during the plan negotiation 
period. Any exercise of this power must be guided by the objects and purpose of the CCAA. In this way, 
the Court of Appeal in Re Stelco Inc. stated the court may “establish the boundaries of the playing field 
and act as a referee in the process.” 24 While acting as referee, the court has great leeway to make 
orders so as to effectively maintain the status quo in respect of an insolvent company while it attempts 
to gain the approval of its creditors for the proposed compromise or arrangement which will be to the 
benefit of both the company and its creditors. 
 
Therefore, by looking at the purpose of the CCAA, the approach to interpretation of the CCAA by 
courts, and the inherent jurisdiction of the courts during CCAA proceedings, it is possible to say that the 
court in a CCAA proceeding should have the ability to control its own restructuring process which may 
include factual findings. Based on these factors, it appears as if a court may have jurisdiction to 
determine labour and employment issues during Korex’s CCAA proceedings. However, a further look 
into the case law, as discussed below, may indicate otherwise.  
 
(ii) Jurisdiction of the OLRB under the LRA 

It is also important to note that the jurisdiction for the OLRB to determine termination pay and 
severance pay issues is set out in section 99 of the LRA: 

Jurisdictional, etc., disputes 

99. (1) This section applies when the Board receives a complaint, 

(a) that a trade union or council of trade unions, or an agent of either was or is requiring an 
employer or employers’ organization to assign particular work to persons in a particular 
trade union or in a particular trade, craft or class rather than to persons in another; 

(b) that an employer was or is assigning work to persons in a particular trade union rather than 
to persons in another; or 

(c) that a trade union has failed to comply with its duties under section 74 or 75. 1995, c. 1, 
Sched. A, s. 99 (1). 25 

 
I have noted up the jurisdiction sections for the LRA and there are no cases cited on those particular 
sections dealing with CCAA or any insolvency proceedings and labour and employment issues.  
 
(iii) Case Law on Employment and Labour Issues During Insolvency Proceedings 
 
Most of the jurisdictional cases specifically related to labour and employment issues during insolvency 
proceedings have been connected to the BIA. The two leading cases are GMAC Commercial Credit 

   
23 Re Stelco Inc. (2005), 2 B.L.R. (4th) 238 at para. 34 (Ont. C.A.). 
24 ibid. at para. 44.  
25 LRA, supra note 7, s.99. 
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Corporation – Canada v. T.C.T. Logistics Inc.26 (“GMAC v. T.C.T.”) and LaSalle Business Credit v. 
Genfast Manufacturing Co.27 
 
In GMAC v. T.C.T.28, the Supreme Court of Canada found that the issue of whether a receiver or 
trustee could be found to be a successor employer under provincial labour laws was not a matter that 
was within the jurisdiction of the insolvency court. The court granted leave for the Union to proceed 
before the OLRB. One of the main reasons for the finding was that section 72 of the BIA protects the 
application of provincial laws in bankruptcy absent an express conflict with the BIA. The union argued 
that section 47 of the BIA did not authorize the bankruptcy court to declare that an interim receiver was 
not a successor employer under provincial labour laws. The conflict between the two statutes occurs 
since a subsection of the BIA protected receivers and trustees from being held liable for claims relating 
to the pre-existing employment relationships with the debtor. If declaring a receiver or trustee a 
successor employer makes it liable for termination and severance claims based on the employees’ 
terms of employment with the debtor before insolvency occurred, then the provincial law would reverse 
priorities in bankruptcy.29 Thus, the court held that the effect of the BIA is not to extinguish legally 
protected labour relations rights that are not in conflict with the BIA.  

Although GMAC v. T.C.T. dealt with a proceeding under the BIA, it did touch on issues of severance 
and termination pay. The significance of the Supreme Court of Canada’s finding is that labour issues 
preferably should be dealt with by the provincial legislation bodies, such as the OLRB, rather than a 
bankruptcy court. As a result, GMAC v. T.C.T. can be applied to the current case to make an argument 
that the issues of payment of severance and termination pay should be dealt with by the OLRB instead 
of an insolvency court during CCAA proceedings.  

In LaSalle Business Credit v. Genfast Manufacturing Co.30, the Ontario Superior Court of Justice found 
that many, if not most, labour relations issues will be dealt with by the labour relations board since it is a 
specialized tribunal. In that case, a debtor was subject to a bankruptcy order and a receivership order. 
The court lifted a stay to permit the union with outstanding wage, benefit and pension claims to proceed 
with its claim against several third parties that the debtor and third parties should be treated as one 
employer for the purposes of the collective agreement and employments standards legislation. The 
court held that the common employer issue was an issue that the labour relations board is best able to 
determine.  

However, other cases have dealt with labour and employment issues in the bankruptcy courts under 
the BIA.  For instance, in U.A. Local 46 v. Bennett & Wright Group Inc.31 the OLRB found that if 
employees wish to proceed against directors for unpaid wages, they only need to establish their claims 
with the trustee in bankruptcy and then take action against the directors within six months after the 
debts became payable. The union was free to prove its claim in the bankruptcy court for the unpaid 
contributions, since it came within section 69.3 of the BIA, thereby resulting in the OLRB dismissing the 
grievance. 

A few cases have been dealt with during or related to CCAA proceedings. For example, in Printwest 
Communications Ltd. v. Saskatchewan Cooperative Financial Services Ltd.32, the Saskatchewan Court 
of Queen’s Bench dealt with claims of two unions for severance pay arising from a collective bargaining 
   
26 GMAC Commercial Credit Corporation – Canada v. T.C.T. Logistics Inc., [2006] 2 S.C.R. 123 [GMAC v T.C.T]. 
27 LaSalle Business Credit v. Genfast Manufacturing Co. (2007), 40 C.B.R. (5th) 130 (Ont. S.C.J. Commercial 
List) [LaSalle v Genfast].. 
28 GMAC v. T.C.T., supra note 26.  
29 Fred Myers, “GMAC Commercial Credit Corporation – Canada v. T.C.T. Logistics Inc., 2006 SCC 35: An End or 
a New Beginning,” Insolvency News, Vol. 22, No. 1 (Oct. 2006) at 2.  
30 LaSalle v. Genfast. supra note 27. 
31 U.A. Local 46 v. Bennett & Wright Group Inc., [2001] O.L.R.B. Rep. 610 (Ont. L.R.B.). 
32 Printwest Communications Ltd. v. Saskatchewan Cooperative Financial Services Ltd. (2005), 16 C.B.R. (5th) 
244 (Sask. Q.B.). 
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agreement when dealing with issues related to CCAA proceedings. The court held that the claims 
should not be granted special status and dealt with outside of a debtor’s CCAA plan of arrangement 
with the effect of the claims being paid in full.  

As well, in a CCAA proceeding in British Columbia (Superintendent of Pensions) v. Western Forest 
Products Inc.33 the British Columbia Supreme Court dealt with employment issues when it approved 
sale of the debtor employer's pulp mill to a third party and transfer of the employees' pension plan 
entitlements to a new plan. The third party did not set up the pension plan and the Superintendent of 
Pensions declared a partial termination under the Pension Benefits Standards Act (British Columbia), 
and the new administrator refused to comply. The court ordered the administrator to issue the notice of 
partial termination to all affected members and to prepare the termination report for the Superintendent. 
The court held that the previous order under the CCAA proceeding did not prevent the Superintendent 
from performing its statutory duties under its authority to regulate the plan.  

Therefore, these cases illustrate that labour and employment issues have been dealt with in bankruptcy 
and insolvency courts. However, most BIA cases have preferred labour boards to deal with these 
issues, especially if the issues are more complex.  

(iv) Conclusion 

The above case law shows that it is possible to commence proceedings on labour and employment 
issues within some insolvency proceedings. Yet, based on a review of the jurisprudence, whether the 
insolvency court has jurisdiction or the OLRB has jurisdiction will likely depend on the nature of the 
labour issue and whether it is particularly suited to be determined by the OLRB.  It seems as if the 
insolvency courts in BIA cases show deference to the OLRB and prefer to have labour issues, 
especially the more complex, dealt with by labour boards.  As a result, it is likely that issues arising 
under the ESA regarding whether the unionized employees are entitled to termination pay and 
severance pay should be dealt with by the OLRB. It is important to note, however, that most of the 
cases that have preferred that labour and employment issues be dealt with by the OLRB have been 
cases under the BIA. These are persuasive authorities and not binding on a court in CCAA 
proceedings. 

As a result, an argument could still be made that, for the sake of convenience and cost, an insolvency 
court should deal with the issues of termination pay and severance pay. This can be supported by the 
fact that under the CCAA, the purposes of the CCAA should be taken into account and the Act should 
be interpreted broadly. This would involve looking at the remedial nature of the act and taking into 
consideration the broader public dimension of the effects of the restructuring on those directly affected. 
Moreover, it may be argued the court has inherent jurisdiction to determine issues of labour and 
employment during Korex’s CCAA proceedings so that the court has control over its restructuring 
process.  

5423386.2 

   
33 British Columbia (Superintendent of Pensions) v. Western Forest Products Inc. (2006), 53 C.C.P.B. 309 
(B.C.S.C.). 
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