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Court File No. 07-CL-6913

ONTARIO

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

ED MIRVISH ENTERPRISES LIMITED AND 1 KING WEST INC.

Applicants

- and-

STINSON HOSPITALITY INC., DOMINION CLUB OF CANADA CORPORATION

AND HARRY STINSON

Respondents

NOTICE OF MOTION

(Returnable April 1, 2009)

Ira Smith Trustee & Receiver Inc., in its capacity as court-appointed receiver and manager

(the "Receiver") of Stinson Hospitality Inc. ("SHI"), Dominion Club of Canada Corporation

("DCC"), The Suites at 1 King West (the "Suites") and 2076564 Ontario Inc. ("Housekeeping")

(collectively, the "Debtors"), wil make a motion before this Honourable Court on Wednesday,

the 1 st day of April, 2009, at 10: 00 a.m. or as soon thereafter as the motion can be heard at 330

University Avenue, Toronto, Ontario.

THE MOTION WILL BE HEARD ORALLY.

THE MOTION IS FOR:

1. An order (the "Eleventh Report Approval Order"):

(a) approving the Eleventh Report of the Receiver dated March 25, 2009 (the

"Eleventh Report");
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(b) An order approving an interim distribution of proceeds to creditors in the amount of

$6,400,000.00; and

2. Such other relief as this Honourable Court may deem appropriate.

THE GROUNDS FOR THE MOTION ARE:

3. By Order of Madam Justice Pepall dated August 24,2007 (the "Receivership Order"), the

Receiver was appointed receiver and manager of the Debtors.

4. Pursuant to an Order dated December 11, 2008 (the "Claims Process Order"), the

Receiver conducted a call for creditor claims in respect of the Debtors and the Receiver

Parties (the "Claims Process").

5. Under the Claims Process, approximately $5.2 milion in creditor claims (other than the

secured claim advanced by Ed Mirvish Enterprises Limited which had previously been

approved by the Court) were submitted to the Receiver advancing alleged secured claims,

claims against the Receiver Parties (as defined in the Claims Process Order) or claims that

may result in a distribution in priority to the claims of secured creditors. The Receiver

disallowed all of these claims.

Interim Distributions

6. By Order dated March 11, 2009 an interim distribution of proceeds, in the amount of

$6,000,000.00, to certain secured creditors of the Debtors was approved.

7. The calculation of the amount of the interim distribution included a reserve of suffcient

proceeds to account for the alleged secured, priority or Receiver Parties claims that had

been advanced in the Claims process pending the outcome of any appeals from the

Receiver's disallowance of those claims.

8. The time for appeals under the Claims Process Order has expired.

9. No notices of appeal were received by the Receiver in respect of any alleged secured

claims or claims that may result in a priority against the Debtors or Receiver Parties.
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10. After taking a reserve for future costs of administration, a total of $6.4 million is available

for interim distribution to creditors.

11. Rule 3.02(1) of the Rules of Civil Procedure.

12. Sections 101 of the Courts of Justice Act.

13. Such further and other grounds as counsel may advise and this Honourable Court may

permit.

THE FOLLOWING DOCUMENTARY EVIDENCE wil be used at the hearing of 
the

motion:

14. the Eleventh Report, and the appendices thereto; and

15. such further and other materials as counsel may advise and this Honourable Court may

permit.

Date: March 25,2009

GOODMANS LLP
Barristers & Solicitors
Suite 2400, Box 20
250 Y onge Street
Toronto, Canada M5B 2M6

Fred Myers (LSUC#26301A)
L. Joseph Latham (LSUC#32326A)
Lauren Butti (LSUC#47083W)
Tel: 416-979-2211
Fax: 416-979-1234

Counsel to Ira Smith Trustee & Receiver Inc., in
its capacity as receiver and manager of Stinson
Hospitality Inc., Dominion Club of Canada
Corporation, The Suites at 1 King West Inc. and
2076564 Ontario Inc.

TO: SEE ATTACHED SERVICE LIST
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SERVICE LIST

SHIBLEY RIGHTON LLP
Barristers and Solicitors
250 University Avenue
Suite 700
Toronto, ON M5H 3E5

Arthur Jacques

TeL.: 416.214.5213
Fax: 416.214.5413

Email: arthur.jacques(fshibleyrighton.com

Thomas McRae
Tel. 416.214.5206

Fax: 416.214.5400

Email: thomas.mcrae(fshibleyrighton.com

Counsel for Sapphire Tower Development Corporation

HARRY STINSON

Email: harrystinson(fmountaincable.net

In his personal capacity

GARDINER MILLER ARNOLD LLP
Barristers and Solicitors
390 Bay Street
Suite 1202
Toronto, ON M5H 2Y2

Mark H. Arnold
TeL.: 416.363.2614 Ext. 231

Fax: 416.363.8451

Email: mark.arnold(fgmalaw.ca

Christopher Jaglowitz

TeL. (416) 363-2614 x 247
Fax (416) 363-8451
Email: chris.jaglowitz(fgmalaw.ca

Counsel for Toronto Standard Condominium Corporation No. 1703
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MILLER THOMSON LLP
Barristers and Solicitors
Scotia Plaza
40 King Street West, Suite 5800
P.O. Box 1011

Toronto, ON M5H 3S1

Margaret Sims

TeL.: 416.595.8577
Fax: 416.595.8577

Email: msims(fmilerthomson.com

Jeffrey Carhart
Tel: 416.595.8615

Fax: 416.595.8577

Email: jcarhart(fmilerthomson.com

Patricia Conway
Tel: 416.595.8507

Fax: 416.595.8577
Email: pconway(fmilerthomson.com

Solicitors for Ed Mirvish Enterprises Limited and 1 King West Inc.

OGILVY RENAULT
Barristers and Solicitors
Suite 3800
Royal Bank Plaza, South Tower
200 Bay Street
P.O. Box 84
Toronto, ON M5J 2Z4

Orestes Pasparakis
TeL.: 416.216.4815
Fax: 416.216.1995

Email: opasparakis(fogilvyrenault.com

Solicitors for Peter Kofman and Projectcore Inc.

THOMAS G. RICHARDS
Barrister and Solicitor
900-45 Sheppard Avenue East
Toronto, Ontario M2N 5W1

Thomas Richards
Tel. 416.227.9990

Fax: 416.227.9950

Email: Thomas(fthomasrichards.ca

Solicitor for certain unitowners
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T.S. REIBER PROFESSIONAL CORPORATION
Barrister & Solicitor
121 Richmond Street West, Suite 1100
Toronto, Ontario M5H 2K1

Terrence S. Reiber
Tel: 416.927.9841

Fax: 416.975.1531

Email: terry(freiber.ca

Co-Solicitor for Segura Investments Ltd.

STEINBERG MORTON HOPE & ISRAEL LLP
Barristers & Solicitors
5255 Yonge Street, Suite 1100
Toronto, Ontario M2N 6P4

M. Michael Title
Tel: 416.225.2777

Fax: 416.225.7112

Email: mtitle(fsmhilaw.com

Co-Solicitor for Segura Investments Ltd.

ROBERT VERDUN
153-B Wilfred Avenue
Kitchener, Ontario N2A 1X2

Tel: 519.574.0252

Email: bobverdun(frogers.com

Unitowner

BLANEY MCMURTRY LLP
Barristers and Solicitors
2 Queen Street East
Toronto, Ontario M5C 3C6

Domenico Magisano
Tel: 416-593-2996
Fax: 416-593-5437
Email: dmagisano(fblaney.com

Solicitors for DSM Leasing Ltd.

PETER J. CHMIEL
Barrister and Solicitor
295 Matheson Blvd. East
Mississauga, Ontario L4Z 1X8

Tel: 905-502-6984
Fax: 905-502-6982
Email: georgia-pchmiel(fon.aibn.com

Counsel for Joanna Ramessar-Chung
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HSBC BANK CANADA
1 Adelaide Street East
Toronto Ontario M5C 2V9

Miodrag Ostojic
Tel: 416-313-4717
Fax: 416-366-7351
Email: miodrag_ostojic(fhsbc.ca

Andrea Sing

Tel: 416-313-4730
Fax: 416-366-7351
Email: andrea_sing(fhsbc.ca

SACK GOLDBLATT MITCHELL LLP
Barristers and Solicitors
20 Dundas Street West, Suite 1100
Toronto, Ontario M5G 2G8

Charles Sinclair
Tel: 416-979-4234
Fax: 416-591-7333
Email: csinclair(fsgmlaw.com

Solicitors for UNITE HERE Ontario Council, Local 75

AIRD & BERLIS LLP
Barristers and Solicitors
Brookfield Place

181 Bay Street
Suite 1800, P.O. Box 754
Toronto, Ontario M5J 2T9

Steven L. Graff
Tel: 416-865-7726
Fax: 416-863-1515
Email: sgraff(fairdberlis.com

THE ONTARIO CLUB
1 King Street West, 12th Floor
Toronto, Ontario M5H 1A1

ZWAIG ASSOCIATES INC.
801 - 20 Adelaide Street East, PO Box 53,
Toronto, Ontario M5C2T6
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GOULD LEASING LTD.
1220 Y onge Street, Suite 201
Toronto, ON
M4T 1W1

DE LAGE LANDEN FINANCIAL SERVICES CANADA INC.
100-1235 North Service Rd. W
Oakvile, ON
L6M2W2

HER MAJESTY IN RIGHT OF ONTARIO REPRESENTED BY THE
MINISTER OF REVENUE
33 King St. W, 6th FIr
Oshawa, ON
L1H 8H5

MINISTRY OF REVENUE
REVENUE COLLECTIONS BRANCH
1400 Blair Place
Suite 300, 3rd Floor
Ottawa, Ontario KlJ 9B8

Attention: R. McAteer
Tel: 1-613-842-7065
1-613-842-721217042

THE CITY OF TORONTO
Office of the City Clerk
2nd Floor, West Tower, City Hall
Toronto, ON, M5H 2N2

Attention: Ull S. Watkiss

CITY OF TORONTO
The Office of the City Solicitor
26th Floor, Metro Hall
55 John Street
Toronto, Ontario M5V 3C6

Attention: Anna Kinastowski

CITY OF TORONTO
The Offce of the Treasurer
P.O. Box 5000
Toronto, Ontario M2N 5V1

Attention: Julie Waters
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MINISTRY OF REVENUE
REVENUE COLLECTIONS BRANCH
Insolvency Unit
33 King Street West
Oshawa, Ontario L 1 J 2H8

Attention: Ms. R. Vinkovic

THE WORKPLACE SAFETY AND INSURANCE BOARD
Head Offce

200 Front Street West
Toronto, Ontario M5V 311
Tel: (416) 344 -1007/1-800-387-0080
Fax: (416) 344-4684

WSIB Collections Branch
P.O. Box 2099 Stn. LCD1
120 King Street West
Hamilton, ON L8N 4C5
Tel: 1-800-268-0929
Fax Number: 905-521-4203

ONTARIO LABOUR RELATIONS BOARD
505 University Avenue, 2nd Floor
Toronto, Ontario M5G 2P1
Tel: (416) 326-7500
Fax: (416) 326-7531

CANADA REVENUE AGENCY -TORONTO CENTRE TAX SERVICES
OFFICE
1 Front Street W.
Toronto, Ontario M5J 2X6
Tel: 1-800-959-5525
Fax: (416) 360-8908/ (416) 954-5169

CANADA REVENUE AGENCY
Department of Justice
The Exchange Tower
130 King Street West
Toronto Regional Branch, First Canadian Place
Toronto, Ontario M5X 1K6

Diane Winters
Tel: 416.973.9241
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RYAN E ROGERS
15 Glebe Road East
Toronto, Ontario

M4S 1N7

RYAN COOPER
46 Sandford Cres

Whitby, Ontario
L1R 2R9

GOWLING LAFLEUR HENDERSON LLP
1 First Canadian Place
100 King Street West
Suite 1600
Toronto,Ontari M5X 1G5

Scott Kugler
Phone: (416) 369-7107
Fax: (416) 369-7250
email: scott.kugler(fgowlings.com

Solicitors for Owner of Suite 303 at 1 King West

Beverley Golden
94 York Hil Blvd

Thornhil, On L4J 2P6

email: freewil11(frogers.com
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Court File No. 07-CL-6913

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE MADAM WEDNESDAY, THE 1 ST DAY

JUSTICE PEP ALL

)

)

) OF APRIL, 2009

ED MIRVISH ENTERPRISES LIMITED AND 1 KING WEST INC.

Applicants

- and-

STINSON HOSPITALITY INC., DOMINION CLUB OF CANADA CORPORATION
AND HARRY STINSON

Respondents

ORDER

THIS MOTION, made by Ira Smith Trustee & Receiver Inc. (the "lSI"), in its capacity

as court-appointed receiver and manager (the "Receiver") of the all of the assets, undertakings

and properties of Stinson Hospitality Inc. ("SHI"), Dominion Club of Canada Corporation

("DCC"), The Suites at 1 King West Inc. (the "Suites") and 2076564 Ontario Inc.

("Housekeeping") (collectively, the "Debtors"), for an for an Order substantially in the form

attached as Schedule A to the Receiver's Notice of Motion dated March 25,2009, was heard this

day at 330 University Avenue, Toronto, Ontario.

ON READING the Eleventh Report of the Receiver dated March 25, 2009, filed, (the

"Eleventh Report") and the appendices thereto, and upon hearing the submissions of counsel for

the Receiver, the Applicants, Segura Investments Ltd., and Harry Stinson appearing in person, no



13
- 2 -

one appearing for the other parties served with the Receiver's Motion Record, although duly

served as appears from the affidavit of service of Lauren Butti sworn March 26,2009:

1. THIS COURT ORDERS that the Eleventh Report is hereby approved.

2. THIS COURT ORDERS that the Receiver distribute $6,400,000.00 from the proceeds

of the realization of the assets of the Debtors that are in its possession in the following

amounts:

(a) to Ed Mirvish Enterprises Limited the amount of $6,254,103.35 on account of its

secured claim; and

(b) to Segura Investments Ltd. the amount of $145,896.65 on account of its secured

claim.

3. THIS COURT ORDERS that the distributions made pursuant to paragraph 2 above

shall be partial payments to the recipients on account of their secured claims against the

proceeds realized from the assets of the Debtors.
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Court File No. 07-CL-6913

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

ELEVENTH REPORT OF IRA SMITH TRUSTEE & RECEIVER INC.

IN ITS CAPACITY AS COURT -APPOINTED RECEIVER OF
STINSON HOSPITALITY INC.,

DOMINION CLUB OF CANADA CORPORATION,
THE SUITES AT 1 KING WEST INC. AND

2076564 ONTARIO INC.

DATED MARCH 25, 2009

1.0 INTRODUCTION

This report (the "Eleventh Report") is fied by Ira Smith Trustee & Receiver Inc. ("LSI") in its

capacity as court-appointed receiver and manager (the "Receiver") of all of the assets, undertakings

and properties of Stinson Hospitality Inc. ("SHI"), Dominion Club of Canada Corporation

("DCC"), The Suites at 1 King West Inc. ("Suites") and 2076564 Ontario Inc. ("Housekeeping")

(collectively referred to as the "Debtors" or the "Companies"), appointed pursuant to an Order

dated August 24, 2007 (the "Receivership Order") issued by the Honourable Madam Justice

Pepall. A copy of the Receivership Order is attached as Appendix" A".

On December 5, 2008, the Receiver filed its ninth report (the "Ninth Report") updating the Court

on the actions and activities of the Receiver, reporting on the closing of the sale transaction with

TSCC 1703 (the "Sale Transaction"), seeking Court approval of the settlement among Segura, the

Receiver, the Applicants ("EME") and Harry Stinson, and recommending an Order for the

implementation of a claims process by the Receiver in preparation for distribution of the proceeds

of sale. A copy of the Ninth Report (without exhibits) is attached hereto as Appendix "B".
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By Order dated December 11, 2008, a copy of which is attached as Appendix "C", (the

("Settlement Approval Order") the Court approved of a settlement among Segura Investments Inc.

("Segura"), the Receiver, EME and Harry Stinson which, among other things, fixed the quantum of

the respective secured claims ofEME and Segura in these proceedings.

By Order dated December 11, 2008, a copy of which is attached as Appendix "D", (the "Claims

Process Order"), the Court authorized and directed the Receiver to implement a claims process

(the "Claims Process") in preparation for distribution of the proceeds realized by the Receiver in

these proceedings.

On March 6, 2009, the Receiver filed its tenth report (the "Tenth Report") updating the Court on

the actions and activities of the Receiver, including the conduct of the Claims Process by the

Receiver, the correspondence received from various creditors in support of a motion brought by

Robert 1. Verdun (which was subsequently abandoned), and seeking Court approval of a proposed

interim distribution of proceeds to secured creditors. A copy ofthe Tenth Report (without exhibits)

is attached hereto as Appendix "E". By order dated March 11,2009, the Court approved the Tenth

Report and ordered the interim distribution of $6 milion of proceeds to EME and Segura (the

"Tenth Approval and Interim Distribution Order"). A copy of the Tenth Approval and Interim

Distribution Order is attached as Appendix "F".

Purpose of this Report

The purpose of this Eleventh Report is to advise this Honourable Court and to seek approval of a

further interim distribution of the proceeds of sale in the amount of $6.4 milion and this Eleventh

Report.

Ira. ,,'dØ'~Smith
TRUSTEE & REnlVEIl IHC.
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2.0 DISCLAIMER

The Receiver has relied upon the financial records and financial statements of the Debtors, as well

as other information supplied by management and employees of the Debtors, its accountants,

appraisers, valuators, and other advisors. Our procedures did not constitute an audit or review

engagement.

Therefore, the Receiver is unable to and does not express an opinion on any financial statements, or

elements of accounts referred to in this Eleventh Report, or any of the attached Appendices or

Exhibits forming part of this Eleventh Report. Our procedures and enquiries did not include

verification work or constitute an audit in accordance with generally accepted auditing standards.

In the event any of the information we relied upon was inaccurate or incomplete, the results of our

analysis could be materially affected. We reserve the right to review all calculations included or

referred to in this Eleventh Report and, if we consider it necessary, to revise our calculations or

conclusions in light of new information as such information becomes available.

3.0 BACKGROUND INFORMATION

In its capacity as Monitor and as Receiver, isi has reported in detail to this Honourable Court on the

nature of the Debtors' business operations and on the complexities of the legal structure and

relationships between each of the corporations comprising the Debtors. The Receiver refers the

readers of this Eleventh Report to the previous receivership Reports and the Monitor's Reports for a

complete overview of the business, its background and structure.

I:ra.,~-Smith
TRUSTEE &- RECEIVER IHe
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4.0 ACTIVITIES OF THE RECEIVER

Since making its Tenth Report, there has not been significant change in the Receiver's activities to

warrant a further report of all of the actions and activities of the Receiver at this time and the

Receiver refers the reader to its Tenth Report.

5.0 COMPLETION OF THE CLAIMS PROCESS

As reported in the Tenth Report, in accordance with the terms of the Claims Process Order, the

Receiver conducted a call for creditor claims in respect of the Debtors and the Receiver (in both its

capacity as Court-appointed mónitor and Court-appointed receiver), any of its directors, offcers,

employees, agents, Ira Smith in his personal capacity, or Goodmans, and any partners or employees

thereof (the "Receiver Parties"). As a result of the Claims Process, over $32 million in claims

were fied against the Debtors and Receiver Parties.

Pursuant to paragraph 9 of the Claims Process Order, the Receiver was required to limit its review

of claims at this time to those proofs of claim which advanced secured claims and claims against the

Receiver Parties which might be entitled to receive a distribution in priority to the previously

recognized claims of secured creditors. The total value of these claims, as reported in the Tenth

Report, was approximately $5.2 milion. As also reported in the Tenth Report, with the exception

of the Proof of Claim fied by EME (which claim had already been approved by the Court), on

February 20, 2009 the Receiver dispatched Notices of Determination disallowing all claims

submitted under the Claims Process Order that alleged a security interest, a priority, or which

advanced a claim against the Receiver Parties.

Ira. .,"'~Smith
TRUSTEE & REC£I'HR IHC.
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5.1 Appeal Period has Expired

The Claims Process Order provides that should a creditor wish to appeal the Receiver's decision to

disallow or to partially allow a claim, the creditor shall serve a notice of appeal on the Receiver and

filing it with the Court within 20 days of service upon the creditor of the Receiver's Notice of

Determination. The appeal period expired on March 17, 2009.

No notices of appeal were received by the Receiver.

On March 11, 2009, the Receiver received a letter from a creditor who had delivered a Proof of

Claim in the Claims Process that advanced an unsecured claim against DCC. The creditor advised

the Receiver of the creditor's wish to "dispute" the Receiver's Notice of Determination. A copy of

this letter appeared to have also been delivered directly to the Ontario Superior Court of Justice -

Commercial List office.

By letter dated March 13, 2009, the Receiver responded to the creditor's letter, advising that the

Receiver was not required by the terms of the Claims Process Order to have reviewed unsecured

claims at this time. As no determination of the creditor's unsecured claim had yet been made, the

Receiver advised that there was no decision for the creditor to appeaL. The Receiver did, however,

advise that should the Court order the Receiver to review unsecured claims the Receiver would

notify creditors. The Receiver copied the Ontario Superior Court of Justice, Commercial List on its

response to this creditor. Copies of the creditor's and Receiver's correspondence are attached as

Appendix "G".

On March 17,2009, the Receiver received a fax from another creditor who had delivered a Proof of

Claim in the Claims Process that advanced an unsecured claim against an entity referred to as 1

Ira "~Smith
Tn u S TEE & R E C f I V E R I He.
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King West Inc., which is a Mirvish company that is not in receivership, but advised in her fax that

she was giving notice of her intention to appeal the Receiver's determination regarding an

unsecured claim against The Suites at 1 King West Inc. (a Debtor).

On March 18, 2009, the Receiver responded to the creditor and advised that, to the extent that her

claim was intended to be an unsecured claim against one of the Debtors, no determination had yet

been made and, thus, there was no decision for her to appeal at this time. However, the Receiver

went on to point out that to the extent the creditor's claim was a claim against 1 King West Inc.,i

this is not an entity over which the Receiver had been appointed receiver and the Receiver had no

further information concerning this claim. Copies of the creditor's and Receiver's correspondence

are attached hereto as Appendix "H".

6.0 INTERIM DISTRIBUTIONS

During the hearing before the Court on March 11, 2009, EME's counsel requested the Receiver

seek its discharge or approval for a second interim distribution of sale proceeds following the

expiration of the appeal period for the Claims Process. In response, the Receiver's counsel advised

that Court that the Receiver expected to be in a position to bring a motion for a further distribution

of the funds realized on the Debtors' assets on April 1, 2009.

As detailed in the Tenth Report, in recommending an amount for interim distribution, the Receiver

advised the Court of its need to reserve suffcient proceeds to address any appeals that could be filed

in the Claim Process. Accordingly, and as provided by the terms of the Tenth Approval and Interim

1 The Statement of Claim attached as Schedule A to the creditor's original Proof of Claim submitted to the Receiver,

names i King West Inc. as the defendant in a Small Claims Court action, not The Suites at 1 King West. Further, the
contact name for the company named in the action is DàVid Mirvish, not the Receiver.

Ira. .~.....~Smith
T R U S T EE & R E CE I v E R INC.
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Distribution Order, an initial interim distribution of $6 milion of proceeds was made to the secured

creditors, EME and Segura, and the approved fees and disbursements of the Receiver and its

counsel were paid.

As a result of the expiry of the appeal period for the Claims Process on March 17, 2009, and no

notices of appeal having been received, the $5.2 million of sale proceeds originally reserved by the

Receiver (in respect of potential appeals) is now available for distribution.

The Receiver stil requires a reasonable reserve of an amount necessary for the completion of the

outstanding post-closing items with TSCC 1703, preparation of financial statements and final tax

returns for the Debtors, and the preparation of the Receiver's final report and discharge. In

addition, in view of the litigious manner that some creditors have approached this receivership,

pending the Receiver's discharge and release, the Receiver believes that it is prudent for it to

maintain sufficient funds to secure the Receiver's indemnity set out in paragraphs 19 and 20 of the

Receivership Order. The Receiver currently has approximately $6.9 milion in cash on hand.

Accordingly, the Receiver proposes to maintain a reserve of approximately $500,000 (which

amount is subject to the various post-closing items and adjustments described above) pending its

release and discharge. This leaves approximately $6,400,000 available for interim distribution at

this time.

In accordance with the Settlement Approval Order, secured claims of Segura and EME in the

aggregate amount of $13,460,000.00 have already been recognized; and pursuant to the Tenth

Approval and Interim Distribution Order an aggregate payment of $6 milion has already been made

to them. Accordingly, recognizing the pari passu terms of the settlement, under the Settlement

Approval Order, the $6.4 milion is divisible as follows:

Ira.."""-Smith
TRUSTEE &- RECEIVER INC.
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a. $6,254,103.35 to EME; and

b. $145,896.65 to Segura Investments Ltd.

Any residual amount remaining, following the Receiver'sc ompletion of the various post-closing

and other miscellaneous final administrative items outlned above, will be accounted for in the

Receiver's final report to Court. At that time, the Receiverw ill also provide its final Statement of

Receipts and Disbursements.

7.0 CONCLUSIONS AND RECOMMENDATIONS

For the reasons set out in this Tenth Report, the Receiver respectfully requests that this Honourable

Court:

1. approve the Eleventh Report; and

2. approve the interim distribution of $6.4 milion of sale proceeds, ant he basis

contemplated in this Eleventh Report.

All of which is respectfully submitted at Toronto, Ontario this 25th day of March, 2009.

IRA SMITH TRUSTEE & RECEIVER INC.
solely in its capacity as the Court-Appointed Receiver
of Stinson Hospitality Inc., Dominion Club of Canada Corporation,
The Suites at 1 King West Inc., and 2076564 Ontario Inc. and not in its
personai)ca~(y ì ¡()

I~
Per:

President

\5699115

Ira f"g,,,~Smith
i~U"$TF~ -4 Rr.t~I'l;.f; Ilt.
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Court File No.07-CL-6913

ONTARO .

SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

THE HONOURABLE MADAM )

)'

)

FRIDAY, THE 24TH DAY"

mSTICEPEPALL OF AUGUST, ~007

..~
,. i oF JU' ..

;¿~C\'\\) 1-,. S l'/~t" .Q; '-'Q Ó
~. ~J~ .~.~ ~(.:'"C' . .~tv°Úfi S t,Ç\\'C\' "UP . SON HOSPITALITY INC., DOMINION CLUB OF CANADA CORPORATION AND

. HARRY STINSON . .

ED MTRVISH ENTERPRISES LIMITED AND I TONG WEST fNC.

Applicants

-and~

Respondents

°RPER

THIS MOTION, made by the Applicants for an Order, inter alia, pursuant to section 101 of 

the

Courts of Ju~tice Act, R.S;O 1990 c, C.43, as amended (the IICJAII) .appointing Ira Smith Trustee

& Receiver Inc. as receiver and manager (in such capacities, the IIReceiver") wïthout security, of, . .
all of the assets,undertakingsancI properties of Stinson Hospitality Inc. ('SUI"), Domìn~on Club

of Canada Corporation C'Club Corp."), The Suites at 1. King West Inc. ("The Suites") and

2076564 Ontårío Inc. ("2076564") was Iieard this day at 393 'University Avenue, Toronto,

Ontario.

'l'l

ON READING the motio¡i record of the Applicants ,Cthc "Applicants' Motion Record"), the

Affdavits of David Mirvish, sworn March 
26:; 2007, August 1; 2007, and August 16, 200'7, the

Affdavit of Hank Kates- sworn August 16, 2007 the Affdavìts of Harry .~tinsoii sworn February

27~ 2007, April 18, 2007, August 14, 2007, ~d August 17, 2007, .the" Affidavit of Camilo

Casciato sworn June 5, 2007, the Affdavit ofSte~e 9'Brien sworn August 17, .2007, the

Affdavit of Robert V~rd1m SWOfJi June 6,2007, -the Affdavit .of Christopher Jaglowitz sworn

.1J
. i
I!
\ ~
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2

August 14, iOQ7, the Affidavit of Johan Demeester sworn August 8,2007, and the exhibits to the

foregoing, the Minutes of Settlement dated April 20, 2007 between the Applicants, SHI and

DCC, and the report of Ira Smith Trustee & Receiver Inc, (the "Monitor"), court-appointed

monitor of all of the assets, undertaking and property of SHI, Club Corp,. The Suites and

2076564 (collectively, the "Companies.") dated June 6,2007, June 22, 2007, AugUst 3,2007 and

August 16, 2007 and the exhibits thereto, and the Affidavit of David Mirvish sworn March 26,

2007 and the exhibits thereto, and on hearing the submissions of counsel for the Applicants,

counsel for the Monitor, counsel for the Companies and Mr, Stinson, and counsel' for Toronto

E;tandard CondominiUm Corporation No,. .1703 (the "Residential Condo") and Mr. Demeester,

and on reading the consent of Ira Smith Trustee & Receiver Tne, to aet as receiver:

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion and the'Motion

Record is hereby abridged so that this motion is properly returnable today and hereby dispenses

with further service thereof.

APPOINTMENT AS RECEIVER

2, THIS COURT ORDERS that, pursuant to section 101 of the CJA, Tra Smith Trustee &

Receiver Inc. (the "Receiver") is hereby appointed Receiver, without security, of all of the

Companies' curent and future assets, undertakings and properties of every nature and kind

whatsoever, and wherever situate, including all proceeds thereof, whether or not used in the hotel

rental rtaIiagementand food and b~verage program carried on at the premises known

municipally il One' King West, Toronto, Ontario (collectively, the "Property"). .

DISCHARGE OF MONITOR

3. TIiS COURT ORDERS .that the appointment of Ira Smith Trustee & Receiver Inc. as

monitor of the Companies pursuant to the Order .of Mr. Justice Campbell dated April 
23, 2007,

as amended by the Order of Mr. Justice Campbell dated June 7, 2007 and the Order of Mr.

Justice Cámpbell dated Jl.1e 26, 2Q07, in thesè procee4ings be and the same be' hereby. . . ~ ~
terminated and that the actions and activities of the Monitor as described. in its reportl dated;/
Allgust 3, 2007ãià August lé, '2DO:¡ be and the same be hereby approved, andthat.heMonitor .

. be and is hereby discharged .and any claims of any natUre whatsoever against the Monitor, in

~
(f

t(
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relation to its activities as Monitor (save in respect of gross negligence and wilful misconduct),

shall be forever barred and extinguished and no proceedings aiieging gross negligence or wilful

misconduct shall be commenced against the Monitor without leave of the Court oil notice to the

Monitor.

RECEIVER'S POWERS

4. THIS COURT ORDERS that the Receiver is hereby empowered and authorized, but not

obligated, to act at once in respect of 
the Property 'and, without in any wåy limiting the generality

of the foregoing, the Receiver is hereby' expressly empowered and. authorized to do any of the

foHowing where the Receiver considers it necessary or desirable:

a) to take possession and control of the Property and any and all proceeds, receipts

and disbursements arising out of or from the Property;

b) to receive, preserve, protect and maintain control of the Property, or any part or

parts thcrcof,-including, but not limited to, the ,changing of locks and security

codes, the relocating of Property to safeguard it, the engaging of independent

security personnel, the taing of physical inventories and the placement 'of such
.'

inswance coverage as may be necessaiy or desirable;

c) .. to manage, operate and carryon the .hotel management and fO,od aiid beverage

businesses of. the Companies (collectively, the "Business"), including the power

and 'auth,ority to' ente~ into any agreements or incur any obligations in-.he ordinary

coursc of such Business, to cease to carryon all or any part of such Business1 or. . .
to perform or cease to perform any conti:acts of 

the Companies;

d) to engage consultats, appraisers, agents, experts, auditors, accountants,

managers,. counsel and such other persons from time"to time and on whatever

basis, including on a temporary basis, to assist with the exercise of the powers and

duties conferred by thisOrder;

e) to purchase or lease such machinery, equipment, inventories, 'supplies, premises

or other assets to continue the Business of 
the Companies or any'part or pars.

thereof; ~
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f)" to receive and collect-all monies and accounts noW owed or hereafter owing to the

Companies and to ex:ercise all remedies of the Companies in collecting such

monies, including, without limitation, to enforce any securty held by the

'Companies in relation to the Business;

g) to settle, extend or compromise any. indebtedness owing to the Companies in
relation to the Business;

h) to execute, assign, issue .and endors~ documents of whatever nature .in respect of

any or all of 1he Property, whether in the Receiver's name or in the name and on'

behalf of the Companies, for any purpose pursuant to this Order;

i) to undertake environmental or workers' health and safety assessments of the

Propert andoperations of 
the Companies in relation to the Business;

j) to initiate, prosecute and continue the prosecution of any and all proceedings ai:d

to defend all proceedings now pending or hereafter instituted with respect to the

Companies in relation to the Business, the Property, or the Rece~ver.""9'r; n(ld t0ln~~ttle ...." ..4Ý. vl1O' ~ si. s~ lJ WJ ¡O~_ .'" cL ~:-
or compromise any such proceedings~The authority hereby conveyed shall extend 'k~l

to suchap~eals or appii~ations for judicial review in respect of any order or ~ ~

judgment pronounced in any such proceeding; .: ~/

Ie) subject to the terms of this Order, to market any or all of the Business or the

Property, including advertising and soliciting offers in respect of the Business or

the Property, or any par or part. thereof, and, negotiatings:uch terms and

conditions of sale as the RecßÍver in its discrction may 
deem appropriate;

1) , to sell, convey, transfer,. 
lease, assign or-efinance the Business or 

the Property or

any part or part thereof out ofthe ordinary course of 
business,

(i) without the approval of this Court in respect of any transaction not

exceeding $50",000, provided that th~ aggregate consideration for 

an such

transactions do.es not exceed'$l milion; and

~
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(ii) with the approval of tils Couit in respect cif any transaction in which the

purchase pfice or the aggregate purchase price exceeds the applicable

amount set outin the preceding clause,

ahd in each such case notic~ under subsection 63(4) of the Ontario Personal

Property Security Act, Or section 31 of the Ontario Mortgages Act, as the case.' '
may ber shall not be required, and in each case the Ontario. Bulk Sales Act shall

not apply;

m) subject to the terms of this Order, to apply for any vesting order or other orders

necessary to convey the Business or the Property or any part or parts thereof to a

purchaser or purchasers thereof~ free and clcar of any liens or encumbrances

affecting such Property;

i \

U
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n) .to report to, meet with and enler into discussions with such affected Persons (as

defined below) as the Receiver deems appropriate concerning all matters. 

relating

to the Business, the Property or the receivership, and to share infomiation, .subject

to such terms as to confidentiality as the Receiver deemsadvis~ble;

å) to register a copy of this Order and. any other Orders in respect of the Property

against title to any of the Property;

p) to apply for any permits, licences, approvals or permissions as may be requlred by

any gDverruental authonty and any renewal.s thereof for and on behalf of and, if

thought desirable by the Receiver, in the name of 
the Companies;

q) to enter into.agreeriients with any trustee in bankuptcy appointed in respect of 

the

Companies, iriCluding, wit~out limiting the generality of the foregoing, the abilty

to enter into occupation agreements for any property owned or leased by the

Compaiues in relation toJ~e Business; ,

r) to .exercise any shareholder, .parnership, jdintvcnture or other rights which the

Companies may have, including, without limitåtion, any rights of the Companies

in connection with 'or pursuant to (i) the declaration, by-laws or other constating. . ~
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documents of the Residential Condo or Toronto Standard Condominium

Corporation No. 1726 (the "Commercial Condo"), (ii) the reciproc'al agreement

made with effect as of September 9, 200.5 between the Residential Condo, the

Commercial' Cond.o and 1 King West Inc., as assigned and assumed pursuant to an

assignment and li~sumption of reciprocal agreement dated as of March 6, 2006,

and (iii) the lease operatìng agreement dated the 18th day of November, 2005 .

between the Residential Co.ndo and Commercial Condo; and

.;'11 i
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s) to take any steps reasonably incidental to the exercise of 
these powers,

):.¡ l

: -- I

and in each case where the Receiver takes 'any such actions or steps, it shall be exclusively

authorized and empowered to do so, to the exclusion 
of all other Persons (as defined below)"

including the Companies, and without interference from any oiher Person,

, ').

I, f:.- ~

5. THIS COURT ORDERS that the Receiver,. in operating the Business of The Suites,

subject to further of this. Court, is hereby authorized and directed to make distributions to

residential condominium lUt owners who participate in the hotel' program, all pursuant to

existing arrangements between the Companies and such condominium units owners.
\" '

I'll

;"1. r

¡ 1. i

6. THIS COURT ORDERS that the Receiver shall, on or before Septeriber 4, 2007,

determine which parties should receive notice in the event that the Applicants. wish to seek the

vesting Order contemplated in the ApplicaIts' Motion Record,

rJ ì

,I \
!

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

!:J \

r: J )

\ l¡.

7., THIS COuRT ORDERS that (i) thc Companies; (ii) all of the Companies' current and

former dir~ctors, offcers, employees, agents, accountants, legal counsel and shareholders, and

all oth~r persons acting on its'instrctions or behalf; '(ii) Harry Stinson, Stinson Properties Inc.

and all companies related to, or afliated with, any of the Companies; (ivY the Residential Condo

and all of its current and former directors, officèrs, employe~s, agents, accountants, legal counsel

and shareholders, and all other persons acting o'n its instructions or behalf; (y) the Commercial

Condo and an of lts current and former directors, offcers, emplbyees, agents, accountants, legal

counsel and shareholders, ~nd all other persons acting on its inst~uctions or behalf; (vi) the

Applicants and all entites re,lated to, or affliated with, any .of the Applicants; and (vii) 'all oth~r

individuals, finns, corporations, governental bodes or agencies, or othèr entitíes having notice if

i I i
i .~, (
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i



~n

i
11

,
i

!i
¡

i

"'Ir \

,

i
,
J
I j :

I

1)
¡

¡,
i

Ii t,
I
¡

¡
'ri i'i

i

I

i

ì\ i
i U ¡

I

1

I i\¡-
!

n I

if ¡

IH

H-i

i

i,¡
i

,i'l¡

i ¡. l

i . ..1

I
lil!"t

I ti

.1

,I( ¡

i

\

r 'f

30

7

of this Order (all ofthc foregoing, collectively being "Persòns" and each being a "Person") shall

forthwith advise th,e Receiver of the 
existence of any Property in such Person's possession or

control, shall grant immediate and c.ontinued access to the Prop'crty to tlie Receiver, and shalL-

deliver all such Property to the Receiver upon the Receiver' request.

8. THIS COURT milERS that all Persons shall forthwith advise the Receiver of the

existence of any books, documents, securities, contracts, orders, corporate and accounting

rccords, and any other papers, records and information of any kind related to the Business or

other affairs of the Companies, and any cpmputer programs, computer tapes, computer disks, or

other data storage media containing any such information (the foregoing, collectively, the

"Records") in that Person'S possession or control, and shall providc to the Receiver or permit the

Receiver to make, retain and take away copies thereof and grant to "the Receiver 

unfettered

access to and use' of accounting, corrpuier, software .and physical facilities relating thereto,

provided however that nothing in ths paragraph 8 or any other paragraph of this Order snaJl

require the delivery of Records, or the. granting of ac~ess to Records, which may not be disclosed

or provided to the Receiver due to the privilege attaching to solîcitor-client communication or

due to statutory provisions prohibiting such disclosure,

9: THIS COURT ORDERS that if any Records are stored or otherwise contained on a

computer or other' electronic system of information storage, whether by independent service

provider or otherwise, all Persons in possession .o control of such Records shaH forthwith give. .
unfettered access to the Receiver for the purpose of allùwing the Receiver to recover and fully

copy all of the information contained therein whether by way of printing the information onto

paper or making oopics of computer disks or such other manner of retrieving and copying the

infori:~~ion as. the Receiver in its discretion .decms e;pedient, and shall not alter, erase or destroy

any Records without the prior written consent of the Receiver. Further, fo.r the purposes of this

paragraph, all Persons shall provide the Receiver with all such assistance in gaiiing immediate

access to the information in the Records' as the Receiver may in its discretion require including

providing, the Receiver with inst~ctions on the use of any computer 'or other system and

providing the Receiver with any and aU access, codes, account names and account numbers that

may be required to gain access to the information.

1/
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NO PROCEEDINGS AGÅINST.THE RECEIVER

10. THIS COURT ORDERS that no proceeding or enforcement process in any court or

tribunal (each, a IIProceeding"), shall be commenced or continued against the Receiver except

with the written consent of the Receiver or with leave of this Court,

NO PROCEEDINGS AGAINST TRE COMPANIES 'OR THE PROPERTY

11. THrS COURT ORDERS that no Proceeding against or in re.spect of any a.spect of the

Companies,. the Business or the Property shall' be commenced.or continued except with the

wrtten consent of the Receiver or with leave of this Court and any and all Proceedings currently

under way against or in respect of the Companies (in respect of any 
aspect of the Business) or the

Property are hereby stayed and suspen,dedpending further Order of this Court. For. greater

certinty, nothing in this Order shalt prevent the continuation of the proceeding Couii File No.

07-CV.,329252PDL.

NO EXERCISE OF RIGHTS OR REMEDIES

12. nus COURT ORDERS that all rights and remedies against the Companies in.re1ation to

the Business, the Receiver, or affecting the Propert are hereby ;;tayed and suspended except

with the written :consent of the Receiver or leave. of this Court, provided however that nothing in

this paragraph shall (i) empower the Receiver or the Companies to carryon any bus~ness which

the Companies are not lawfully entitled to carr on, (ii) exempt the Receiver or the Companies

frcimcompliance with statutory or regulatory 
provisions relati.ng to health,' safety or the

environment, (ii) prevent the fiing of any registration to 
preserve or perfect a security interëst,

or (iv) prevent the registration 'of a c1ailI for lien.

NO INTERF:ERENCEWITH THE RECEIVER

13. THIS COURT ORDERS that no Person shall discontinue, fail to honour, alter, interfere

with, repudiate, termnate or cease to perform any right, renewal right,. contract, agreement,

licence or permit in favour of or held by the Companies, without written consent of the Receiver

or leaveofthìs Court.

11
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CONTINUATION OF SERVICES

n i
Iii'- ,

14, THIS COURT ORDERS that all Persons hiiving oral or written, agreements with the

Companies in relation to the Business or statutory or regulatory mandates for the supply of goods

and/or services, including without limitation, all computer softare, communication and other

data services, centralized banking services, payroll services, insurance, transportation services,

utility or other services to thc Còmpanies in relation to the Business are hereby' restrained until

further Order of this Court from discontinuing, altering, interfering with or terminating the

supply of such goods or services as may be required by the Receiver, and that the Receiver shall

be entitled to the continued use of the Companies' current telGphone numbers, ~acsimile

numbers, internet addresses and domain names in relation to the Business, provided in each case

that the normal prices or charges for all such goods or services received after the date of this

Order are paid by the Receiver in accordance with normal payment practices of the Companies

or such other pracüces as may be agreed upon by the supplier or service provider and the

Receiver, or as may be ordered by this Court.
¡ il' f

i ì:

) I I RECEIVER TO'HOLD FUNDS

i .- ¡I ;" I

15. THIS COURT ORDERS that all 
funds, monies, cheques, instruments, and other forms of

payments received or collected by the Receiver from and after the making of this Order from any

source whatsoever in relation to the Business, including without limitation; the sale or

refinancing of all or ltny of the Business or the Pr.operty (in accordance with, and subject to the

provisions of this Order) and the GoH~ction of any accountS receivable in relation to the Business

in whole or in part, whether in existence on the date 
of this Order or hereafter coming into. '

existence, s.hall be deposited into one or more new accounts to be' opened by the Receiver (the

iipost Receivership Accounts") and the monies standing to the credit of such Post Receivership

Accounts from: time to time, net of any disbursements 
provided for herein, shall be held by the., .

Receiver to be paid in accordance with the terms of 
this Order or any further Order of 

this Court

Nothing herein shall prevent the Receiver from 'continuing with existing bankng arrangements~

sùbject to the Receiver maintaining. management and control 
over existing bank accounts.
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EMPLOYEES

16, THIS COURT ORDERS that all employees of 

the Companies in relation tù the Business

shall remain the employees of 
the Companies until suèh time as the 

"Receiver, on the Companies'

behalf, may terminate the employment of such employees. The Receiver shall not be liable for

any employee-related liabilities, inCluding wage~, severance pay, termination pay, vacation pay,

arid pension or beneftt amounts, other than such amoUnts as the 

Receiver. may spedficaUy agree

in writing to pay, or such amounts as may be determined in a Proceeding before a court or

tribunal of competent jurisdiction,

. 17. THis COURT ORDERS that, pursuant to ,clause 7(3)(c) of the Canada Personal

Information Protection and Electronic Documents Act, the Receiver shall disclose personal

informåtïon of identifiable individuals to prospective purchasers or bidders for the Susiness or

the Property and to their advisors, but only to the extent desirable or required to negotiate and

atteiupt to complete one or more sales of the Business or the Property in accordance with,. and

subject to, the balance of the provisions of this Order (each, a "Sale"). Èach prospective

. purchaser or bidder to whom such personal information is disolosed shall maintain and protect

the privacy of such information and limit the u~e of such information to its evaluation of the

Sale, and if it does not complete a Sale, shall return all such information to the Receiver, or in the

alternative destroy aU ,such inf?rmation. The purchaser of any part of the ß usiness or the

Property shall be entitled to continue to use the personal information provided to it, and rela.ted

to the Business or the Property purchased, in a manner which is 

in all material respects identical

to the prior use òf such infolmation by the Companies, and shall retur all other personal

information to the Receiv~r, or ensure that all othcr personal information is destroyed.

LIMITATION ON ËNVIRONMENTALLIAlILITiES

18. THIS COURT ORDERS that nothing herein contained shall require the Receiver to

occupy or to take control, care, oharge, possession or management (separately and/or

collectively, IIPossesslonll) of any of the Property that 
might be environmentally contanated,

migh~ be a pollutant or a contaminant, or might cause or contribute to .a spilL, dischtlge, release

or deposit of a substance còntrary to ~y federal, provinpial or other law respecting the

protection, conservationlenhancement, 'remediation o~ rehabiltation of the environferit or

relatinB to the disposal' of wase or other contamination including,. wit~out limitation, the ;
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Canadian Environmental hòteetion Act, the. Ontario Environmental Protection Act, the Ontario

Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations

thereunòer (the "Environmental Legislationll), provided however that nothing herein shall

exempt the Receiver from any duty to report or make disclosure ~mposed by applicable

Environmental Legislation. The Receiver shall not, as a result of 

this Order or anything done in

pursuance of the Receiver's duties and p.owers under this Order, be deemed to be in Possession of

any ofthc Property within the meaning Qf any Environmental Legislation, unless it is actually in

possession,

LIMITATION ON TfIE RECEIVER1S LiABILITY

19, THIS COURT ORDERS that the Receiver shall incur no 

liability orobligatio.n as a result

of its appointment'Ç)r the carrying out the provisions of 

this Order, save and except for any gross

ncgligence or wilful misconduct on its part, Nothing in this Order shall derogate frotll the

protections afforded the Receiver by sectiQn 1"4.06 of the Bankruptcy and Insolvency Act or'by

any other applicable legislation.

RECEIVER'S ACCOUNTS

Property in priority' to all security interests, trusts, liens, charges and encumbrances, statutory or

otherwise, in favour of 
any Person (the t1Receiver's Charge").

, ì L

I J \.. ....----....-----..---¿l. THIS COURT ORDERS the Receiver and its legal counsei shall pass their accounts f~om
time to time, ai:d.for this purpose the accounts of the Receiver ,aid its legal counsel are 

hereby

referred to a judge of the Commercial List. ofthe Ontario Superior Court of Justice.

20. . THIS COURT ORDERS that any' expenditure or liability which shall properly bc made

or incurred by the Receiver, including the fees of 
the Receiver and the fees and disbursements of

its legal couns~l, incured at the standard rates and charges of the Receiver and its collsel, shall

be allowed tó it in passing its. accounts and shall form a first charge on the Business and the

j:i I

l

..Ii
22. rHIS COURT ORDERS that prior 

to the passing ofi.ts accounts, the Receiver 
shall be at, .

liberty from time to tin:eto apply reasonable amounts, out of the' monies in its hands, against its

fees and disbursements, inciuding legal fees and disbursements, incured at the norial rates and

charges of the Receiver or itß counsel, and such amounts shall constitute advances against its

remuneration and disbursements when and as approved by this Court. pi
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FUNDING OF THE RECEIVERSHIP

23. THIS COURT ORDERS that the Receiver be at ljberty and it is hereby empowered to

borrow by way.of a revolving credit or 
otherwise, such ¡nonies from time to time 'as it may

C9nsider necessary or desirable, provided that the outstanding principal amount does not exceed

'$500,000 (or such greateramount as this Court may by further Order authortze) at any time, at

such rate or rates of interest as it deems advisable for such period or periods of time as 

it may

arrange, . for the purpose of funding the exercise of the powers and duties conferred upon the

Receiver by this Order, including interim expenditures. The whole of the Business and the

Property shall be and is hereby charged by "vay of a fixed and specific charge (the "Receiver's

Borrowings Chargell) as security for the payment of the monies borrowed, together with

interest and charges thereon, in priority to all security interests, trusts, liens, charges and

encumbrances,. statutory or otherwise, in favour of any Person, but subordinate in priority to the

Receiver's Charge.

'j¡¡ .
i l \
i d
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24. TI-lIS COURT ORDERS that neither the Receiver's Borrowings Charge nor any other

secudty grante1 by the Receiver iri connectio~ with its borrowings under tlus Order shall be

enforced without Leave 
of this Court,

i J ¡

. ¡j I'i

25. THIS COURT ORDERS that the Receiver is at liberty and authorized to issue certificates

substantially in the form annexed as Schedule "A" hereto (the IIReceiver'sCertificates") for any

amount bon-owed by it p'ursuant to this Order.

,'J ì

¡ 1.1

26. THIS COURT ORDERS that the monies from. time to time borrowed by the Receiver

pursuant to this Order or any further order of this Court and any and all Receiver's Certificates

evidencing the same or any part thereof shall ran on a pari passu basis, unles.s o~herwise agreed

toby the hold~rs of any prior issued Receiver's Certificates.

, -)r
i.I.
I

, )-:.

TÎ .1 ', iI '
i' ¡ GENERAL

i.J ¡-.' ,
27. THIS COURT ORDERS that the Receiver may fram ttmeto. time åpply to this Court for

'advice and directions in the dîschargc ofits powers and duties hereunder.

: 11li
I ''1\

i

28. nIlS COURT ORDERS thàt nothing in' 
this Order shall prevent the Receivei: from acting

as a trstee in bankruptcy ofthe Companies.

,

~
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.¿9. THIS COURT ORDER S ,bat tbis..r shall apply notwithstanding theendaney of any,..- tii
otêfDceedItigs involving. alLy of1anies and the provisions O~ariy fedeial orpiO~'¡ImÜ:U

en y t e . eceiver pursuant to t .lS Or er sha e va i ,as

against ¡my and all parties ,including any trustee in baalwptc) that iiaybc.app~~~
30. THIS COURT HEREBY REQ1lSTS lhe aid and recognition of any court, tribunal,

regulatory or administrativ'e body having jurisdiction in Canada or in ihe'UnitedStates to give

effect to this Order and to assist the Receiver and its agents in carrying out the 

'terms of this

Order. All court, tribunals, regulatory, and administrative bodies are hereby respectfully

requested to make such orders and to provide s,uch assistance to the Receiver, as an offcer of this

COL.rt, as may be necessary or desirable to give effect to this Order or to assist the Receiver and

its agents in carrying out the terms of this Order.

31. THIS COURT ORDERS that the Receiver be at. libert and is hereby authorized and

empowered to apply to any court, tribunal, regulatory or administrative body, wherever located,

for the recognition ofthis Order and för assistance in carrying out the terms of this Order.

32. THIS COUKr ORDERS that the Applicants shaH have their eosts of this motiofi, up to

ai'leluding entry and 3ervice of. this Order, proYided for by the ternis of !he Applicants' nR

:ml:ri~:'.:A ifna! 58 p~'¡dedbY u~ Applionø' s.,ur~ thn Q':o ,nb,(,pjial inemnty b",is

,w b j3.Ht by-ecerver from the Companies' e~tate wah such ptIuiity and at such time as ~lS

Court may determine. -

33. THIS COURT ORDERS that any. interested partY may apply' 

to this Cour to vary' or. .
amen,d. this Order ort not less than seven (7) days' notice to the Receiver and to any other party

likely to be affected by the orde1"sought or upon such other notice, if any, as this Court may

¿)rder.

ENTERED AT II
ON! BOOK NO: NSCRIT A TORONTO
LE I DANS LE REG,/STAE NO,:

AUG 2:.8 2001

PEA/PAR: ~ . J
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SCHEDULE" All .
RECEIVER CERTIFICATE

CERTIFICATE NO,

AMOUNT $

1. THIS TS TO CERTTFY that ira Smith Trustee & Receiver Inc., the receiver and manager

(the "Receiver") of 
the assets, uiidertakingsand properties of Stinson Hospitality Inc., Dominion

Club of Canada Corporation, The Suites at 1 King West Inc. and 2076564 Ontario Inc, appointed

by .Order of the Ontario Superior Court of Justice (the "Cour") dated the 24th day of August,

2007 (the "Orderll) made in an action having Couii file number 07-CL-6913, has received as

such Receiver from the holder of this certificate (the "Lender") the principal sum of

$, i being part of thc total principal sum of $
which the Receiver is

authorized to borrow under and pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with

interest thereon calculated and compounded (daily)(monthly flotin advance on the day

of each IIonthJ ~fter the date' hereof at a notional rate per annum equal. to the rate of per

cent âbove the prime commercial lending rate of 
Banlc of from time to time.

3. Such principal sum with interest thereon is, by the terms of the'Order, together with the

prinçipal sums and interest ther.eon of all other certficates issued by the Receiver pursuant to the. .'
Order or to any further order of 

the Court, a charge upon the whole of~he Prop~rty (as defined in

the' Order), in priority to the security interests of an): other person, but subject to the priority of

the charges set out in the Order, and' the rigllt of the Receiver to indemnify itself out of such

Property in respect of-ts remuneration and expenses.

4. All sums payable in respect of principal and interest under this certificate are payable 

at

the main offce of the Lender at Toronto, Ontario. .

5. Until al liabilty in respect of this certificate has been terminated, no certificates creating

charges raning or purporting to rank in priority to this certificate shall be issued by the. Receiver

37
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15

to any person other than the holder ofthi-s certificate Wiüioul the prior written consent of the

holder ofthis certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal' with

the Property (as defined in the Order) as authorized by the Order and as authorized by any

f~rther or other order of the Court.

7. The Re,ceiver does not undertake, 'and it is not under any personal liability, to pay any

sum in respect of which it may issue certificates under the terms of 

the Order.

DATED the _ day of.
,2007

Ira Smith Trustee & Receiver Inc., solely in its
capacity as Reçeiver of 

the Property (as defined

iii the Order), and not in its persorial capacity

Per:

Name:
Title:

J
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Court FileNo. 07-CL-6913

ONTARIO

SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

NINTH REPORT OF IRA SMITH tRUStEE & 

RECEIVER INC.

IN ITS CAPACITY AS COURT-APPOINTED RECEIVER OF
STINSON HOSPITALITY INC.,

DOMINION CLUB OF CANADA CORPORATION,
THE SUITES AT 1 KING WEST INC. AND

2076564 ONTARIO INC.

DATED DECEMBER 5, 2008

1.0 INTRODUCTION

This report (the "Ninth Report") is filed by Ira Smith Tr.ustee & Receiver Inc. ("ISJi in its

capacity as court-appointed receiver and manager (the "Receiyer") of all of the assets,

undertakip.gs and propertìes of Stinson Hospitality Inc. ("SRI''), Dominion Club of Canada

Corporation ("DCC"), The Suites at i King West Inc. ("Suites") and 20765.64 Ontario Inc.

("Housekeeping") (collectively referred to as the "Debtors" o.r the "Companies"), appointed

pursuant to an Order dated August 24, 2007 (the "Receivership Order") issued by the

Honourable Madam: Justice Pepal!. A copy of the Receivership Order' is attached as Exhibit

"A" .

The Receiver fied its first report (the "First.Report") on October 1, 2007. The First Report was

J approved by the Honourable Madam Justice Pepall by Order dated October 5, Z007 (the "First

r'ì' Approval Order").
ll. \

. .l '.' ).

I.. ¡ The Recéiver fied its Second Report to Conr on October 22,2007 (the "Second Report") and
its Supplementary Report to the Second Report ön October 23, 2007 (the "Supplementary

'Ii
¡-

f .1\t . ,
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Second Report"). Certain of the Receiver's recommendations in the Second Report were

approved by the Honourable Madam Justice Pepall by Order dated October 24, 2007 (the .. .'

"Second Approval Order"). However, the approval of 
the Receiver's accounts, and those ofits

legal co.unsel, Goodmans LLP ("Goodmans"), and of 
the Receiver's actions and activities, all as

detailed in the Second Report, was adjourned to pertit counsel for Toronto. Standard

Condominium Corporation No. 1703 ("TSCC 1703" or the "residential condo corporation")

an opportunity to review the Second Report. A return date of November 14, 2007 was

established for the scheduling of any issues in that regard, The Second Approval Order approved

all of the relief requested at that time by 
the Receiver, other than for the aforesaid actions,

activities and accounts.

The Receiver fied its Third Report on December 28, 2007 (the "Third Report"). The Third

Report and the balance of the matters not approved by the Second Approval Order were

approved by the Honourable Madam Justice Pepall by Order dated January 9, 2008 (the "Third

Approval Order").

The Receiver fied its fourth report (the "Fourth Report") on January 18, 2008. The Fourth

Report dealt only with the Receiver; s motion for approval of the proposed sales process for the

assets, properties and undertakings of the Debtors (the "Sales Process").. The Fourth Report,

with some minor amendments, was approved by the Honourable Madam Justice Pepall by Order

dated January 14,2008 (the "Fourth Approval Order").

The Receiver fied its fifth report (the "Fifth Report") on January' 31, 2008. The Fifth Report

provided an update on the status of the improving Hotel operations as at December 31., 2007,

advised of the Receiver's position 
concerning both the amend.ed motion of Unite Here Local 75

Ira ....""".Smith
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(the "Union") and the rectification application of Segura Investments Ltd., 1392964 Ontario

Limited and Tim Kwan (collectively "Segura") as of that date (the "Segura Application"),ánd

supported' the Receiver's motion for approval of the proposed sales process for the assets,

properties and under.akings of the Debtors. The Fifth Report was approved by the Honourable

Madam Justice Fepall by Order dated February 19, 2008 (the "Fifth Approval Order").

On April 4, 2008, the Receiver fied its Supplementary Fifth Report and its Second

Supplementary Fifth Report in connection with the Segura application and the Union motion,

respectively. A settlement of the Union motion waS achieved and approved by the Honourable

Madam Justice Pepall by Order dated April 

9, 2008. The Honourable Madam Justice Pepall, by

Endorsement dated May 26, 2008, ordered that the Segura application be heard' on June 27,

2008, and she approved a sçhedule for the delivery of facta by the various interested parties.

The Receiver filed its sixth report (the "Sixth Report") on June 13; 2008. The Sixth Report

provided an update on the status of the hotel operations and advised of the ongoing actions ând

activities of the Receiver including the settlement reached between the Receiver and the Union in

connection with the Union's amended motion, the:status of the Segura application and the sale

process. The Sixth Report was approved by the HoiiourableMadam Justice Pepall by Order

dated July 11,2008 (the "Sixth Approval Order").

l

The Receiver filed its seventh report (the "Seventh Report") on September 

9, 200&. The

Seventh Report detailed the information concerning the Sales Process, including a copy of the

As$et Purchase Agreement dated August 29, 2008 between the Receiver as vendor and TSCC

1703 as purchaser ("AP A"), as well as other details of the Receiver's òngoing actions and

activities. On September 11, 2008, the Receiver filed a supplementary report to the Receiver's'

Ira ../.-..S:ritli
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Seventh Report (the "Supplementary Seventh Report") updating the Court with respect to two

matters cQvered in the Receiver's Seventh Report. The Receiver's Seventh Report was approved'

by the Honourable Madam Justice Pepall by Order dated September 16, 2008 (the "Seventh

Approval Order"). A copy of the Seventh Approval Order is attached hereto as Exhibit "B".

On Octôber 28, 200.8, the Receiver 'filed its eighth report (the "Eighth Report") in connection

with its motion to strik~ the Statement of Defence purported to have been delivered and fied on

behalf of Stinson Hospitalities Inc. in the Segura Application. By Order dated October 3 i, 2008,

the Honourable Ma.dain Justice Pepall ordered that the Statement of Defence fied by Harry

Stinson on behalf of SRI be struck out. A copy of the Eighth Report is 

attached hereto as

Exhibit "e".

'Purpose of this Report

The purpose of this Ninth Report is to çidvise this Honourable Cour and to seek approval of:

1. The Eighth Report, this Ninth Report and the actions and activities of the

Receiver, since the date of its Seventh Report including the closing of the sale of

the hotel business of the Debtors to TSCC i 703;

2. the settlement of the Segura Application among Segura, the Receiver, EME and

Harry Stinson;

3. the implementation of a claims process by the Receiver in preparation for

distribution of the proceeds, of sale; and

4~ the statement of receipts and disbwsements. of the Receiver for the Debtors from

August 27, 2007 to November 
30, 2008. Ira. ",.""""

S:i:i-tli
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The Receiver normally includes in its Reports to Court an upd~te on the financíal position ofthe

Debtors operating in receivership for the nearest fiscal period just ended since the date of the

Receiver's last Report to Court providing such financial information.

Given the completion of the sale of the hotel business of the D.ebtors to TSCC 1703 effective

December 1, 2008 (further disçussedbelow), and that the books of account of the Debtors have

not yet been closed off at the date of this Ninth Report, the Receiver wil not report on such

operations in this Ninth Report, but wil do so for the entire receivership period in the next

Report to Court.

2.0 Disclaimer

The Receiver has relied upon the financial recor~ and financial statements ofthe Debtors, as

well as other information supplied by management and employees of the Debtors, its

accountants, appraisers, valuators, and other advisors. Our procedures did not constitute an audit

or review engagement.

Therefore, the Receiver is unable to and 
does not express an opinion on 

any financial statements,

or. eIements of accounts referred to in this Ninth Report, or any of the attached Appendices or

Exhibits forming part of this Ninth Report. Our procedures and enquiries did not include

verification work or constitute an audit in accordance with generally accepted auditing 

standards.

In the event any of the information we relied upon was inaccurate or incomplete, the results of

our analysis could be materially affected. We reserve the right to review all calculations

include,d or referred to in this Ninth Report and, if we consider it necessary, to revise our.

calculations or conclusions in light of new information as such information becomes available.

Ira ..,........Sr.itli
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3.0 BACKGROUND INFORMATION

In its capacity as Monitur and as Receiver, LSI has reported in detail to this Honourable Court on

the nature ofthe Debtors' business operations and on the complexities of the legal structure and

relationships between each of the corporations comprising the Debtors. The Receiver refers the

readers of this Ninth Report to the previous receivership Reports and the Monitor's Reports for a

complete overview of the business, its background and structure.

4,.0 ACTIVITIES OF THE RECEIVER

Since its Seventh Report, the major activities undertaken by the 
Receiver can be summarized as

follows:

. Continued CK's retainer to oversee the day-to-day'hotel operations, in accordance with

the Interim Management Agreement contained in the First Report as approved by this

Honourable Court.

. Continued to provide overall financial controls over the Hotel Operatlons and to deal

with issues arising from the receivership, hicluding creditor, unit owner and other

stakeholder inquiries.

. Contiriued dialogue with the Applicants or its legalcolliisel concerning the Sales Process

and Hotel Operatìons, under terms of a confidentiality arrangement, and regarding the

Segurçi settlement conference (discussed below).

. Maintaining unit owners' distributions 
in accordance with existing Rental Management

Agreements.

Ira. .,,~Smith
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II Meetings and discussions between representatives of the Receiver, the Board of Directors

of TSCC 1703 and. respective legal counsel in connection with the sale of the assets,

properties and undertakings of the Companies to TSCC 1703 (or its assignees), as

approved by this Honourable Court iii the Seventh Approval Order.

II Involvement in the 
Segura Application and its ultimate settlement (sùbject tq the Court

. approval) among Segura, the Receiver, Ed Mirvish Enterprises Ltd. ("EME"), 1 King

West Inc. ("fKW") and Harry Stinson, including the attendance at 

the Settlement

Conference (as defined below) on November 19,2008.

II Dealing with various staffing, tax and operational matters.

5.0 SEGURA, 1392964 AND KW AN

In its capacities as Monitor and as Receiver, lSI obtained and reviewed documentation relating to

a purported loan by Segura to SHI in the total amount of $l.4M (the '''Segura Loan"), including

obtaining a copy of 
the Loan Agreement and corresponding security documentation purporting to

grant security to Segura by SHI and Stinson in the form of: (a) an assignment by SHI and

Stinson of their rights to the per unit fee due to SRI under certain Rental Management

Agreements (the "Fîxed Fee Assignment"); and (b) a General Security Agreement (the "GSA").

In its Third Report dated December 27, 2007, the Receiver advised that it had receiv.ed a legal

opinion from its counsel that Segura was an unsecured creditor of SHI and that Tim Kwan had

been granted a security interest without any underlying indebtedness to support the granting of

such security. Moreover, there had been no perfection of the GSA, and the Personal Property

t
\

Ira. "..".,,..-Smith
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Security Actregistration in 
favour of Segura in what appeared to be the Fixed Fee Assignment

could not perfect the 
security in favour of 

Tim Kwan.

In response to the Receiver's Third Report, Segura sought to commence the Segura Application

seekingrectification of 
the Loan Agreement and the schedules thereto, and an order determining

the validity, perfection and 
priority of the security. By Endorsement dated 

February 5, 2008,

Madam Justice Pepal1 granted Segura leave to proceed with the Segura Application and joined

the Receiver as a party to the Segura Application, A copy of the February 5, 2008 Endorsement

of Pepal1, 1. is attached hereto as Exhibit 

"D". (

The Segura Application was heard on June 27, 2008 before Madam Justice Pepal1. By Order

dated July 11, 2008, attached hereto as Exhibit "E", Madam Justice Pepall ordered a trial of 

the

rectification issue. Accordingly, and pursuant to a Court-ordered timetable, pleadings were

exchanged, affidavits of documents provided and cross examinations conducted on affidavit

evidence.

Pursuant to an order of 
the Court dated November 3,2008, a copy of 

which is attached hereto as

Exhibit "F'L, the Receiver participated in a settlement conference berore the 

Honourable Mr.

justice Campbell on November 19,2008 in respect of the Segura Application (the "Settlement

Conference"). Counsel and client representatives of Segura, the Receiver, EMr: and lKW

attended. Mr. Harry Stinson (in his personal capacity) and 

counsel for Brian Kwan were also in

attendance.

At the Settlement Conference the parties were able to reach an agreement to settle the Segura

Application which Mr. Justice Campbell found to be "a fair and reasonable compromise" in all

of the circumstances. A copy of the endorsement of Campbell J. dated November 19, 2008 isIra ",...~S:ii.tli
1 II U ST E £ .. R E C (iV r II 1M c.
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attached hereto as Exhibit "G". A copy of the parties' minutes of settlement dated November

19, 2008 ("Minutes 
of Settlement") are attached hereto as Exhibit "H".

By the Minutes of Settlement, the parties agree that the Segura Application wil be allowed on

the following basis:

(i) the amount of $600,000 (of the total' $l.4M, plus interest and costs, originally

sought by Segura) wïl be allowed asa secured claim for Segura in the 

estate

of SRI (the "Segura Secured Amouut");

(ii) a further amount of $800,000 wil be 

allowed to Segura as an 
unsecured claim

in the estate of SRI (the "Segura Unsecured Amount");

(iii) the parties wil each bear their own costs with respect to the Segura

Application;

(iv) Segura wil not pursue any further claim against either of SRI or DeC, or the

Receiver in the Segura Application or at all; and

(v) Segura wil deliver a Release in favour of 

the Receiver, EME and 1KW

(the "Segura Settlement").

Additionally, the parties to the Segura Settlement further agreed that all paynients under the

Settlement would be subject to the payment of all priority items, such as the Receivers operating

costs, fees and disbursements 
and borrowings. Therefore, the remaining available pIoceeds

would be distributed in the following manner: (1) the first $300,000 of the Segura Secured

Amount would rank pari passu with EME's security (ii: the amount of $12,860,000); and (2) the

-1
I. ~. ra ..~,.

Sn:i.tli
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second $300,000 of the Segura Secured Amount would rank ase second in priority to EME's

security. It was also agreed by the parties thatthe Segura Unsecured Claim, together with the

unsatisfiedbãfance ofEME's claim, 
would be dealt with together with all of 

the other unsecured

creditors of SHI, DCC, Suites and Housekeeping.

In reaching the agreed upon allocation, the Receiver and the parties were cognizant that, pursuant

to the terms of the APA, TSCC 1703 had agreed to 
purchase the assets ofthe Debtors for $13.9

milion in cash (subject to normal adjustments for transactions of 

this nature) ("Sale Proceeds").

In Section 6.0 of this Ninth Report below, the Receiver outlines 

additional considerations which

. it took into account prior to concluding that the Segura Settlement Was fair and reasonable in the

circumstances, in order for the Receiver to have to agreed at the Settlement Conference to

support the Settlement and recommend its approval by this Honourable Court.

6.0 ALLOCATION OF THE SEGURA SETTLEMENT

Accordingly, subject to the payment of priority creditor claims including those disclosed by the

claims process detailed below in paragraph 8.0, including the Receiver's fees and 

disbursements,

the parties to the Segura Application agreed to the allocation of the Segura Settlement on the
..(",ìi'"
J '
- '~-"-----"-föthrwIng-bi:rsts":

I, iir
i

I Ii "'l
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:) .1

i l,;..
;.,l .....

.J,;..J

l .-

.\

Description of Allocatió'n. of Funds
Ani 0 iiut 

(in order of distribution priority)

1. Valid post-filing claims,' including the Receiver's fees and ($Amount to be determined)

disbursements, which rank in 
priority to secured creditors'

claims

2 Ranked p4ri passu, funds in the amount of 
$12,860,000 

$13,160,000.00

ållocated to EMÈ's security with respect to certain assets of
SHI and DCC; and funds in the amount of $300,000 ,

Ira .",..".."
. Smith
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,

allocated to the first tranche of the Segura Secured Claim.

3 the second tranche of 
the Segi.raSecured Claim

$300,000.00

4 RemRining Funds to be . distributed rateably
among all ($Amount to be detennined) .

unsecured creditors of SHI, DeC, Suites and

Hçmsekeeping; including the unsatisfied balance of EME's
claim and the Segura Unsecured Claim.

The Receiverrecommends the approval of the Segura Settlement, including the above allocation.

In recommending the approval of the Segura 

Settlement, the Receiver has considered the

following factors:

(i) the Segura Settlement was reached with the agreement of all of the parties,

V. \

r \ including EME and lKW, which hold'security over substantial assets of the

I

p

ì \
\ -ì

~ '. '\

\ ' \., ';,\

rir i

1\ ,\
i \\

J . 1; .";'

Debtors': '

(ii) the Segura Settlement was negotiated' with the parties' knowledge thåt

appr~ximate1y $13.91' in Sale Proceeds would be available, subject to valid

post-fiing claims, including the Receiver's fees and disbursements and

possible claims disclosed in a claims process;

(ii) the Segura Settlement was reviewed and considered by the Honourable Justice

Campbell and found to b~ fair and reasonable in all of the circumstances;

(iv) the Receiver engaged in extensive due dilgence in respect of the Segura

\1. Application and the alleged loan transaction, including engaging in

.1 ,. i docU)enta and oral discovery;

Ira ."....,Smith
T R U I IE £ & REI: l"fVE A 1M c.
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(v) At -this time, to the Receiver's knowledge and subject to the Claims Process,

DCC and SRI are the only Companies with creditors. Rouseke.eping does not

have any known creditors; atld the funds received by Suites are used to pay

the obligations of other Debtors, Suites itself does not have any 

independent

-rJ.t\
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creditors;

(vi) Prior to the apprqval of 
the Sale Transaction, TSCC 1703 and EME agreed to

an allocation of at leást $ll.9M to EME's security. Indeed, TSCC 1703 in

fact, allocated a value .of $13 milion to the real estate alone in connection

with the closing of the Sale Transaction;

(vii) In íts allocation of the purchase price, a copy of which is attached as Exhibit

"I", TSCC 1703 also allocated a value of $314,000.00 to various kinds of

equipment, such equipment would primarily have belonged to either Dee or

SRI, and the further breakdown of value between these two estates is unclear

at this time;

(viii) TSCe 1703 was not a party to the Segura Application or the Segura

Settlement and was not aware of the terms of the Segura. Settlement, including

. the proposed allocation, at the time TSCC 1703 determined its allocation of

the purchase price;

(ix) If a reasonable settlement could not be achieved, then the 

matter was already

set for trial for December land 2 before 
Madam Justice Pepall. The

i'lI \
J ._,

Receiver's involvement would be a cost which would ultimately have been

borne by the receivership estate;
\

, \
\
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(x) Even if successful at the rectifcation heaiing, there was substantial

conflcting, questionable or missing information, in the.Receiver's view, as to

whether Segura could prove advances ullder its r"ectified security to SHL

Notwithstanding that Segura was finally able to satisfy the Receiver that it

made advances, in the Receiver's view, there were other issues raised as to

whether there was a proper advance for which SHI would be liable.

Therefore, the Rec"ever could have been in the position before this

Honourable Court of having participated in, 
lengthy and costly proceedings

leading to rectification, only to be back before this Honourable Court arguing

that Segura is not entitled to any recovery as a secured creditor or even as an

unsecured creditor of SHI, given that no advances were proven to have been

made to SHI.

The Receiver was concerned that the costs of these applications could

seriously reduce the Net Sale Proceeds for distribution to creditors, including

EME and 1KW who were also supportive of 
the Segura Settlement; and

(xi) With the sale of 
the hotel busines's of the Debtors to TSCC 1703 

scheduled for

completion in only two weeks, the Receiver recognized that, as. it would no

longer be managing the business of the Companies, it would no longer- be

receiving the management fees and other revenues that had been usedto fund

the receivership administration. Therefore, if 
settlement was not reached, the

Receiver would be funding the ongoing litigation from the Sale Proceeds.

This wOuld again have the effect of reducing the ultimate distribution at the

costs of creditors lawflly entitled to the money.
Ira. /,~""."

Smith.
IRUSHE l f1UlIVER iwe.



- 14 -
".

54

For the reasons disclosed herein, the Receiver believes that the Segura Settlement is in the best

interests of the stakeholders in this receivership administration and, accordingly, recommends

that the Segura Settlement be approved by this Honourable Court.

7.0 SALE TO TSCC 1703

Pursuant to the AP A; TSCC 1703 agreed to purchase the property, assets and undertakings of the

Debtors for a purchase price of $13.9 milion cash (the "Sale Transaction"). On December 1,

2008 the Sale Transaction closed in escrow. The escrow terms were lifted on December 2, 2008

and the Sale Transaction waS comp.1eted.

As a result of adjustments for items contemplated in the AP A, the net closing proceeds received

by the Receiver totalled $13,604;657.79 (the "Net Sale Proceeds"). A copy of the Estimated

Statement of Adjustments (as defined in the APA) is attached hereto as Exhibit "J".

Shortly prior to closing, TSCC 1703's counsel shared with the Receiver's counsel realty tax

certificates which they had obtained indicating that the approximate amount of $410,000 was

outstanding on account of 2007 and 2008 realty taxes for real property being conveyed by the

Receiver to the TSCC 1703. In order to allow for the scheduled closing, it was agreed that

Goodmans would provide its undertaking to pay the full amount of this obligation from the Net

.Sale Proceeds prior to releasing any such funds to the Receiver. In connection therewith; the

Receiver obtained a credit for the month of 
December's taxes.

On December 2, 2008, the Receiver's Certificate was fied with this Honourable Court, all

escrow conditions were satisfied, the registrations of the real. property were completed, and the

transaction closed. On December 3, 2008, Goodmans paid the realty taxes noted above and

Ira /~
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transferred to the Receiver the 
amount of $13,192,064.67, being the Net Sale Proceeds, net of the

realty tax payment. On the same day, the Receiver invested the amount of $12,800,000.00 

in an

interest-bearing term deposit, and retained the balance to assist in the funding of the payment of

the fees and expenses of 
both the Receiver and Goodmans, as disclosèd below in sections 9.0 and

10.0 of this Ninth Report, Any funds not so required wil be invested in an interest-bearingterm

deposit pending the ultimate distribution of funds.

8.0 THE CLAIMS PROCESS

Asa result of the successful completion of the Sale Transaction, the Receiver will soon be in a

position to distribute the Net Sale Proceeds to the creditors who are entitled to receive them. In

order to ensure that all relevant claims to the proceeds have been made and assessed for validity,

quantum and priority, the Receiver intends to conduct a call for creditor claims (the "Claims

Process") in respect of the Debtors and the Receiver (in both its capacity as Court-appointed

monitor and Court-appointed receiver), any of its directors, offcers, employees, agents, Ira

S11ith in his personal capacity, or Goodmans, and any partners or employees thereof (the

"Receiver Parties").

The Receiver intends to call for all claims, whether secured or unsecured. However, until the

Receiver is able to determine the sufficiency of the Net Sale Proceeds, it intends to defer any

determination of quantum Or value of the unsecured claims received. Once all of the claims

against Court-ordered charges contained in the Initial Order and other secured creditor claims

have been addressed, the Receiver wUl then consider the unsecured claims.

The details of the Receiver's proposed Claims Process are outlined in the proposed form of

Claims Process Order, and include:
Ira. ~.;..""S:nitli

TRUSTEE & REUIVEII IKt.



--i.1

I

'Il
, '(1;-1

i

'n

1'1

L
I: "

(1

''''''\

d) '.

.,

rl

i i
i

\ .j

, :1

I

r :

'~1

t I

J ..

. t ,\

I J

.\ .'\\ '

- 16 -
56

It a procedure for advising creditors of the Claims Process by mailng proof of

claim documents to khown creditors and by advertising on two separate days

seeking; claims in the National Edition of 

the Globe and Mail;

. the manner in which creditor proofs of claim are to be delivered to the Receiver;

. a. proposed claims bar date of January 31, 2009; and

. a process by which a creditor may appeal to the Court an adversedeterrination

of its claim by the Receiver.

A copy of the proposed form of Claims .Process Order is attached hereto as Exhibit "K" .

9.0 FEES AND DISBURSEMENTS OF THERECEIVER

Attached hereto as Exhibit "L" is the Affidavit of Mr. Ira Smith, President of LSI, attesting to

the fees and disbursements of the Receiver for the 

period from August 1, 2008 to December 2,

2008, inclusive.

10.0 FEES AND DISBURSEMENTS' 

OF GOODMANS LLP

Attache.d hereto as Exhibit "M" is the Affidavit of Mr. 1. J. Latham, a Parter of Goodmans,

attesting to the fees and disbursements of Goodmans for the period from July 18, 2008 to

December 2, 2008.

11.0 RECEIVER'S'STATEMENT OF RECEIPTS AND DISBURSEMENTS

The consolidated statement of receipts and disbursements of the Receiver for the period from

August 25, 2007 to November 30,2008 is attached.hereto as Exhibit "N".

. Ira. "",..... ,,/S:::itli
fRUSTEl & RECEIVER IKe.
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12.0 CONCLUSIONS AND RECOMMENDATIONS

57

For the reasons set .out in this Ninth Report, the Receiver respectfully requests that this

Honourable Court:

1. approve the Eighth Report, the Ninth Report and the e.etions and activities of the

Receiver described therein;

2. approve the fees and disbursements of the Receiver and of Goodrnans as detailed

in Exhibits "L" and "M";

3. approve the carrying out of 
the Claims Process as detailed in Exhibit "K";

4. approve the Segura 
Settlement; and

5. provide such. other advÍce and directions that this Honourable 

Court deems

appropriate in the circumstances.'

All of which i~ respectflly submitted at Toronto, Ontario this 5th day of 

December, 2008.

.. IRA SMITH TRUSTEE & RECEIVER INC.
solely in its capacity as the Court-Appohited Receiver
of Stinson Hospitality Inc., Dominion Club of Canada Corporation,
The Suites at 1 King WestInc., and 2076564 Ontario Inc. and not in its
p.ersonal Capacity

Per:
Pr

\5660365

i

\

Ira .",..~Smith
TRllITf£ l Ut(IVER INC.
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Court File No, 07"CL-69l3

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERC1AL LIST)

JUSTICE PEPA.LL'

)

)

)

THURSDAY, THE I lTH DAY

OF DECEMBER, 2008

THE HONOURABLE MADAM

ED MIRVISH ENTERPRISES LIMITED AND 1 KING WEST INC.

Applicants

- and-

STINSON HOSPITALITY INC., DOMINION CLUB OF CANADA CORPORATION
AND HARRY STINSON

Respondents

ORDER

THIS MOTION, made by Ira Smith Trustee & Receiver Inc. (the "lSI"), in its capacity

I

i

as court-appointed receiver and manager (the "Receiver") of all of the assets, undertakings and

properties of Stinson Hospitality Inc. ("SHI"), Dominion Club of Canada Corporation ("DCC"),

.,)

I

"I

.j

The Suites at I King West Inc, (the "Suites") and 2076564 Ontario Inc. ("Housekeeping")

(collectively, the "Debtors"), for an Order substantially in the form attached as Schedule B to

the Receiver's Notice of Motion at Tab i of the Receiver's Motion Record (the "Receiver's

Motion Record") herein was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Ninth Report of the Receiver dated December 5, 2008, fied, and

upon hearing the submissions of counsel for the Receiver, the Applicants, Segura Investments

.~i
Ltd., i 392964 Ontario Limited and Tim Kwan (collectively, "Segura"), Harry Stinson in person,
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Toronto Standard Condominium Corporation 1703, and no one appearing for the other parties

. ¡ served with the Receiver's Motion Record, although duly served as appears from the affidavit of

¡

Î

service of Lauren Butti sworn December 5, 2008:

SERVICE

1. THIS COURT ORDERS that the time for service of the Motion Record be and it is

hereby abridged, that the Motion is properly returnable today, that the service, including

the maner of service, of the Motion Record is hereby approved and that any requirement

. for service of the Motion Record upon any party, other than those served, is hereby

dispensed with,

EIGHTH REPORT

2. THIS COURT ORDERS that the Eighth Report and the actions of the Receiver as

reported therein be and are hereby approved.

NINTH REPORT

3. THIS COURT ORDERS that the Ninth Report and the actions and activities of the

Receiver as reported therein be and are hereby approved.

4. THIS COURT ORDERS that the Receiver's fees and disbursements from August 1,

2008 to December 2, 2008, and the fees and disbursements of its legal counsel,

Goodmans LLP, from July 18, 2008 to December 2, 2008, all as detailed in the Ninth

Report, be and are hereby approved.
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MINUTES OF SETTLEMENT

5. THIS COURT ORDERS that the settlement of the application commenced by Segura,

Cour File No. 08-CL-7368, and the Minutes of Settlement executed by the Receiver,

Segura, the Applicants and Harry Stinson, effecting the settlement be and are hereby

approved,

J "
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Court File No, 07-CL-6913

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE MADAM THURSDAY, THE 11 TH DAY)

)

) OF DECEMBER, 2008JUSTICE PEP ALL

-,/

ED MIRVISH ENTERPRISES LIMITED AND 1 iaNG WEST INC.

Applicants

- and-

STINSON ROSPITALITY INC., DOMINION CLUB OF CANADA CORPORATION
AND HARRY STINSON

Respondents

CLAIMS PROCESS ORDER

THIS MOTION, made by Ira Smith Trustee & Receiver Inc. (the "lSI"), in its capacity

as ?our-appointed receiver and manager (the "Receiver") of all of the assets, undertakings and

properties of Stinson Hospitality Inc. ("SHI"), Dominion Club of Canada Corporation ("DCC"),

The Suites at 1 King West Inc, (the "Suites") and 2076564 Ontario Inc. ("Housekeeping")

(collectively, the "Debtors"), for an Order substantially in the form attached as Schedule, "A" to

the Receiver's Notice of Motion at Tab 1 of the Receiver's Motion Record (the ';Receiver's

Motion Record") herein was heatd this day at 330 University Avenue, Toronto, Ontario.

ON READING the Ninth Report of the Receivei- dated December 5., 2008, fied, and

upon hearing the submissions of counsel for the Receiver, the Applicants, Segura Investments

Ltd., 1392964 Ontario Limited and Tim Kwan (collectively, "Segura"), Harry Stinson in person,
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Toronto Standard Condominium Corporation 1703 ("TSCC 1703"), and no one appearing for
"i

¡

the other paries served with the Receiver's Motion Record, although duly served as appears

from the affdavit of service of Lauren Butti sworn December 5, 2008:

SERVICE

1. THIS COURT ORDERS that the time for service of the Motion Record be and it is

hereby abridged, that the Motion is properly returnable today, that the service, including

the manner of service, of the Motion Record is hereby approved and that any requirement

for service of the Motion Record upon any party, other than those served, is hereby

dispensed with.

DEFINITIONS

-I
2. THIS COURT ORDERS AND DECLARES that the following terms in this Order

shall have the following meanings ascribed thereto:

(a) "Amended Monitor Order" means the Order of this Honourable Court dated

i

\~. j June 7, 2007 amending the Monitor Order to add the Sllites and Housekeeping to

the named debtors in the Monitor Order;

. (b) "Bu.siness Day" means a day, other than a Saturday or a Sunqay, on which banks

are generally open for business in Toronto, Ontario;

(c) "Claim" means:
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(i) any right or claim of any Person against anyone or more of the Debtors

whatsoever in connection with any indebtedness, liability or obligation of

any kind of anyone or more of the Debtors that existed as at the date of

the Receivership Order, whether reduced to judgment, liquidated,

unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed,

legal, equitable, secured, unsecured, perfected, unperfected, present,

future, known, imlcnown, by guarantee, by surety or otherwise, including

any other claims that would have been claims provable in bankuptcy had

the Debtors become banlaupt on the date of the Receivership Order and

any other claims arising from or caused by, directly or indirectly, the

implementation of, or any action taken pursuant to, the Receivership Order

or the Receivership Proceedings, including the repudiation or termination

of any lease, contract or agreement and any claims relating thereto,

including any anticipatory breach thereof (a "Debtor Claim");

any right or claim of any Person against lSI, in its capacity as either

Monitor or Receiver, or any of its directors, officers, employees, agents,

Ira Smith in his personal capacity, or its counsel, Goodmans LLP, or any
.-

parners ot employees thereof, (collectively the "Receiver Parties"), in

connection with any indebtedness, liabilty or' obligation that arose from

and after the date of the Monitor Order and that pertains to the Receiver

Parties' conduct, involvement or duties with respect to the Debtors, the

Monitor Proceedings or the Receivership Proceedings, whether reduced to

judgment, liquidated, unliquidated, in tort (whether intentional or
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unirttentional), contract, restitution, whether fixed, contingent, matured,

unmatured, disputed, undisputed, legal, equitable, secured, unsecured,

perfected, unperfected, present, future, known, unknown, by guarantee, by

surety or otherwise (each a "Receiver Claim"); and

(iii) the definitions of Claim, Debtor Claim and Receiver Claim shall expressly

exclude any Excluded Claim;

(d)

z;, .. óì.
"Claims Bar Date" means 5:00 p,m. (Eastern Standard Time) on January -:,

2009 orsucli later date as may be ordered by the Court;

(e) "Court" means the Ontario Superior Court of Justice;

(1) "Creditor" means any Person having a Claim;

. (g) "Excluded Claim" means claims secured by the Receiver's Charge and the

Receiver's Borrowings Charge, as defined in the Receivership Order;

(h) "Instruction Letter" means the instruction letter to Creditors, in substantially the

form attached as Schedule "A" hereto, regarding completion by Creditors of the

Proof of Claim;

(i) "Known Creditors" means with respect to each of 
the Debtors:

(i) those Creditors that the books and records of such Debtor disclose were

owed monies by the Debtor as of the date öf the Receivership Order,

where such monies remain unpaid in full or in part as of the date hereof;
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(ii) , any Person who commenced a legal proceeding against such Debtor in

respect of a Claim, which legal proceeding was commenced and served

upon such Debtor prior to the date of the Receivership Order; and

(iii) any other Creditor of the Debtors of whom the Receiver had actual

Imowledge as at the date of this Order and for whom the Receiver has a

current address; and

with respect to the Receiver Paries means:

(i) .those Creditors that the books and records of the Receiver disclose were

owed monies by the Receiver Parties in relation to the Monitor

Proceedings and Receivership Proceedings from and after the date of the

Monitor Order, where such monies remain unpaid in full or in part as of

the date hereof;

(ii) any other Creditor of the Receiver Paries whom the Receiver had actual

Imowledge as at the date of this Order and for whom the Receiver has a

current address;

G) "Monitor Order" means the Order of this Honourable Cour dated April 23,

2007 pursuant to which the isi was appointed as monitor (the "Monitor") of the

assets, undertaking, property of SHi and DCC, as such Order may be amended or

supplemented from time to time;
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. (k) "Monitor Proceedings"means the proceedings in respect of the Debtors

pursuant to which the Monitor Order and the Amended Monitor Order were

granted;

(1) "Notice to Creditors" means the notice to Creditors for publication In

substantially the form attached as Schedule "B" hereto;

(m) "Person" means any individual, partnership, limited parnership, joint venture,
i
I

.j trust, corporation, unincorporated organization, government or agency or

instrumentality thereof, or any other judicial entity howsoever designated or

constituted;

(n) "Proof of Claim" means a Proof of Claim form in substantially the 
form attached

hereto as Schedule "c" for a Debtor Claim and Schedule "D" for a Receiver

Claim;

(0) "Proof of ClaiIn Document Package'; means a document package that includes a

copy of the Instruction Letter, the Proof of Claim and such other materials as the

Receiver may consider appropriate or desirable;

(P) "Receivership Order" means the Order of this Honourable Court dated August

24, 2007 pursuant to which the Receiver was appointed as receiver of the assets,

l

)
undertaking, property of the Debtors, as such Order may be amended or

supplemented from time to time;

(q) "Receivership Proceedings" means the proceedings in respect .of the Debtors

pursuant to which the Receivership' Order was granted;
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"Secured Claim" means any Claim that is supported by a valid and enforceable

security interest, lien, charge, pledge, encum~rance, mortgage" hypothec, title

retention agreement or trust agreement of any nature or kind (excluding the

Receiver's Charge and the Receiver's Borrowings Charge as defined in the

Receivership Order) in, over or in respect of any of the assets owned by the

Debtors or to which the Debtors are entitled (together with all security agreements

and other documents in connection therewith);

(s) "Taxes" means taxes, including all income, capital, corporate, gross receipts,

goods and services, sales, use, value-added, ad valorem, transfer, real or personal

property, business, franchise, license, and excise taxes, together with any interest

and any penalties or additional amounts imposed by any taxing authority, and any

interest, penalties, fines, additional taxes and additions to tax imposed with

respect to the foregoing, and any liabilty for the payment of any amount of the

type described above as a result of being a "transferee" (within the meaning of

Section 160 of the Income Tax Act (Canada) or any other applicable law) of the

Debtors;

(t) "TSCC 1703 Electronic Mailng List" means the electronic addresses of the unit

holders of TSCC 1703 currently listed with the property manager retained by

TSCC 1703; and

(u) "TSCC 1703 Unit Holders" means the unit holders listed in the TSCC 1703

Electronic Mailng, List.
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NOTICE TO CREDITORS

3. THIS COURT ORDERS that:

(a) the Receiver shall not later than five (5) Business Days following the making of

this Order, dispatch by ordinary mail on behalf of each of the Debtors and the

Receiver Paities to each of the Known Creditors a copy of the Proof of Claim

Document Package; and shall dispatch by electronic mail on behalf of each of the

Debtors and the Receiver Parties to each of the TSCC 1703 Unit Holders a copy

/ of the Proof of Claim Docum~nt Package~ and ,this Court directs TSCC .i 703 toV CDCí...(l'lk vvd'~ byse.~\INi 4nt.r1ìX)ITf CltiU1r\ W..t.\'V\f.(\:L ~.DCLL:'~ IT,1., '_~..:,iJ . -(.~tLt¥r\\cyX'C , 'i' L' .¡
J\i~~~ the Receiver.Awih access to the TSCC 1703 Electroiic Mai iig 1st iOr

i.nt
the purpose of so dispatching the Proof of Claim Document Package;

(b) the Receiver shall cause to be published on two (2) separate Business Days within

10 Business Days of the making of this Order, the Notice to Creditors in The
. ;

.,

Globe and Mail (National Edition);

, (c) the Receiver shall, provided such request is received prior to the Claims Bar Date,

dispatch by ordinary mail as soon as reasonably possible following receipt of a

request therefor, a copy of the Proof of Claim Document Package to any Person

claiming to be a Creditor and requesting such material in writing; and

(d) the Receiver shall post a copy of the Proof of Claim Document Package on its

website at ww.irasmithinc.com.
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PROOFS OF CLAIM

4, THIS COURT ORDERS that all Proofs of Claim must be served upon and received by

the Receiver on or before the Claims Bar Date in order to be effective and:

(a) any Creditor that does not deliver a Proof of Claim in respect of a Debtor Claim in

the manner required by this Order on or before the Claims Bar Date shall be and

is hereby forever barred from making or enforcing any Debtor Claim against the

Debtor or any of them and such Debtor Claim shall be and is hereby extinguished;

and

(b) any Creditor that does not deliver a Proof of Claim in respect of a Receiver Claim

in the manner required by this Order on or before the Claims Bar Date shall be

and is hereby forever barred from making or. enforcing any Receiver Claim

against the Receiver Parties and such Receiver Claim shall be and is hereby

extinguished.

5, THIS COURT ORDERS that any Creditor that does not file a Proof of Clai in the

manner required by this Order on or before the Claims Bar Date:

(a) shall not be entitled to any further notice in the Receivership Proceedings; and

(b) shall not be entitled to participate as a creditor in the Receivership Procee.dings,

bankuptcy or other insolvency proceedings relating to the Debtors or any of them

(collectively, the "Other Insolvency Proceedings"),
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6. . THIS COURT ORDERS that the Receiver is hereby authorized and directed to use
. .'

reasonable discretion as to the manner in' which Proofs of Claim are completed and

executed and may, where it is satisfied that a Claim has been adequately proven, waive

strict compliance with the requirements of this Order as to completion and execution of

Proofs of Claim,

7, THIS COURT ORDERS that any Claims denominated in any currency other than

Canadian dollars, shall, for the purposes of this Order, be conveiied to and constitute

obligations in Ca~adian dollars, such calculation to be effected by the Receiver using the

Banle of Canada noon spot tate on the date of 
the Receivership Order.

NOTICE OF TRANSFEREES

8, THIS COURT DECLARES that if, after the date of the Receivership Order, the holder

of a Claim on the date of the Receivership Order, or any subsequent holder of the whole

of a Claim who has been acknowledged by the Receiver as the Creditor in respect of such

Claim, transfers or assigns the whole of such Claim to another Person, neither the

affected Debtor nor the Receiver Paries, as applicable, shall be obligated to give notice

to or to otherwise deal with a transferee or assignee of a Claim as the Creditor in respect

thereof unless and until written notice of transfer or assignment, together with

satisfactory evidence of such transfer or assignment, has been received by the Receiver

and acknowledged by the Receiver. Any such transferee or assignee of a Claim, and such

Claim, shall be bound by any notices given or steps taken in respect of such Claim in

accordance with this Order prior to receipt and acknowledgement by the Receiver of

satisfactory evidence of such transfer or assignment. After the ac1mowledgement by the
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Receiver of satisfactory evidence of the transfer or assigruent of a Claim, the Receiver

shall thereafter be required only to deal with the transferee and not the original holder of

the Claim,

CLAIMS RESOLUTION PROCESS

9. THIS COURT ORDERS that following delivery of one or more Proofs of Claim to the

Receiver on or before the Claims Bar Date, the following provisions shall apply to each

Proof of Claim delivered in respect of a Secured Claim or Receiver Claim, unless' this

Court orders otherwise:

(a) the Receiver shall review each Proof of Claim and shall either allow, parÜally

allow or disallow a Proof of Claim by sending a Notice of Determination,

~
substantially in the form attached hereto as Schedule "E", by no later than

.. ~o-
February *7,2009 to the applicable Creditor (or its counsel);

(b) a Creditor that wishes to appeal a decision of the Receiver made pursuant to

paragraph 9(a) may appeal such decision to this Court by serving a notice of

appeal on the Receiver and filing it with this Cour within twenty (20) days of of

the service upon the Creditor of the Notice of Determination, making the appeal

returnable within twenty (20) days of the fiing of the notice of appeal. Any such

appeal shall be heard by this Cour as a hearing de novo with such fuher rights of

appeal as may be provided for under the laws of Ontario;

(c) if no Person appeals the Receiver's Notice of Determination in accordance with

paragraph 9(b) of this Order, the Receiver's Notice of Determination shall be final
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and binding on all Persons and there shall be no further right to appeal, review or

recourse to this Court or any other court or tribunal in respect of the Receiver's

Notice of Determination; and

(d) at any time, the Receiver and the applicable Creditor may agree to sette any

disputed Claim,

THIS COURT ORDERS that the Receiver shall seek directions from the Court as to the

manner for dealing with any other Proofs of Claim that are delivered to it on or before the

Claims Bar Date.

BINDING EFFECT OF CLAIMS PROCESS

11, THIS COURT ORDERS that the calling for claims and the claims process

contemplated in t,his Order, as it may be amended or supplemented by this Cour from
(

time to time, shall be binding and effective in any Other Insolvency Proceedings,

12. THIS COURT ORDERS that nothing in this Order shall be interpreted as substantially

consolidating any Claims against any of the Debtors or against any of their respective

assets and property.

SERVICE AND NOTICE

Ii
I

¡

13.

i

'i

THIS COURT ORDERS that the Receiver be at libert to deliver this Order, the Proof

of Claim Document Package and any other letters, notices or other documents to

Creditors and other, interested Persons, by forwarding true copies thereof by prepaid

or4inary mail, courier, personal delivery or electronic transmission to such Persons at the
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address as last shown on the records of the Debtors and that any such service or notice by

. courier, personal delivery or electronic transmission shall be deemed to be received on

the next Business Day following the date of forwarding thereof or, if sent by ordinary

mail, on the third Business Day after mailing,

14, THIS COURT ORDERS that, any notice or other communication (including, without

. limitation, Proofs of Claim) to be given under this Order by a Creditor to the Receiver

. \ shall be in writing in substantially the form, if any, provided for in this Order and wil be

sufficiently given only if given by courier, by personal delivery or facsimile transmission

. addressed to:

Ira Smith Trustee & Receiver Inc,
Suite 6 - 167 Applewood Crescent
Concord, Ontario L4K 4K7
Attention: Ira Smith

Any such notice or other communication by a Creditor shall be deemed received only

upon actual receipt thereof during normal business hours on a Business Day,

MISCELLANEOUS

15. 'THIS COURT ORDERS AND REQUESTS the aid and recognition of any court of any

judicial, regulatory or administrative body in any provide or territory of Canada a,nd the

Federal Court of Canada and any judicial, regulatory or administrative tribunal or other

court constituted pursuant to the Parliam~nt of Canada or the legislature of any province

and any court of any judicial, regulatory or administrative body of the United States and

the states or other subdivisions of the United States and of any other nation or state to act

in aid of and to be complementary to this Court in carrying out the terms 
of this Örder.
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SCHEDULE" A"

INSTRUCTION LETTER FOR THE CLAIMS PROCEDURE OF:

Stinson Hospitality Inc., Dominion Club of Canada Corporation, Tlie Suites at 1 King West
Inc. and 2076564 Ontario Inc. (collectively the "Debtors"); and

Ira Smith Trustee & Receiver Inc., in its capacities as Court-appointed monitor and Court-
appointed receiver of the Debtors, and its counsel, Goodmans LLP (the "Receiver Parties")

~\.

A. CLAIMS PROCEDüRE

By Order of the Ontario Superior Court of Justice made December 11, 2008 (the "Claims
Procedure Order") the Receiver has been authorized to conduct a claims procedure with respect
to certain claims against the Debtors and the Receiver Parties in accordance with the terms of the
Claims Procedure Order (the "Claims Procedure"),

This letter provides instructions for responding to or completing the Proof of Claim. Reference
shoulçl be made to the Claims Procedure Order for a complete description of the Claims
Procedure. Unless otherwise defined, all capitalized terms used herein shall have the meaning
given to those terms in the Claims Procedure Order,

The Claims Procedure is intended for any Person with any Claims of any kind or nature
whatsoever against:

. any or all of the Debtors that arose on or prior to August 24,2007; and/or

. the Receiver Parties that arose from and after Apri123, 2007,

whether liquidated, unliquidated, contingent or otherwise. Please review the enclosed material
for the complete definition of Claim and Secured Claim to which the Claims Procedure applies.

A separate Proof of Claim form should be completed for the Receiver Paries and each Debtor
against which you are asserting a claim.



.. ì

i

.\
1

I

.¡:\

79

- 2 -

All notices and enquiries with respect to the Claims Procedure should be addressed to:

Ira Smith Trustee & Receiver Inc,
Suite 6 - 167 Applewood Crescent
Concord, Ontario L4K 4K7

Attention: Ira Smith,

Phone: 905.738.4167

Fax: 905.738.9848
ww.irasmithinc.com

B. FOR CREDITORS SUBMITTiNG A PROOF OF CLAIM

l
If you believe that you have a. Claim against any of the Debtors or the Receiver Parties as set
forth above, you must to fie a Proof of Claim with the Receiver before 5:00 p.m. (Eastern

Standard Time) on January 3+,2009 (the "Claims Bar Date")...ól-;..
PROOFS OF CLAIM MUST BE RECEIVED BY THE CLAMS BAR DATE OR THE
APPLICABLE CLAIM WILL BE FOREVER BARRD AND EXTINGUISHED.

Additional Proof of Claim forms can be obtained by contacting the Receiver at the telephone and
fax numbers and website address indicated above and providing particulars as to your name,
address and facsimile number,

DATED at this day of ,200_,

Ira Smith Trustee & Receiver Inc,
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SCHEDULE "B"

NOTICE TO CREDITORS OF:

Stinson Hospitality Inc., Dominion Club of Canada Corporation, The Suites at i King West
Inc. and 2076564 Ontario Inc. (collectiveIy the "Debtors"); and

Ira Smith Trustee & Receiver Inc., in its capacities as Court-appointed monitor and Court-
appointed receiver of the Debtors, and its counsel, Goodmans LLP (the "Receiver Parties")

RE: NOTICE OF CLAIMS PROCEDURE

.\
!-"

PLEASE TAKE NOTICE that this notice is being published putsuant to an Order of the
Superior Court of Justice of Ontario made December 11, 2008 (the "Claims Procedure Order"),
The Court has ordered that the Receiver send Proof of Claim Document Packages to the Known
Creditors of the Debtors and the Receiver Paries, All capitalized terms hereiIl shall have the
meaning given to those terms in the Claims Procedure Order.

Any person who believes that they have a Claim against:

. any of the Debtors that arose prior to August 24,2007; and/or

. the Receiver Partiès that arose from and after Äpril23, 2007,

,

)
I

whether liquidated, unliquidated, contingent or otherwise, must send a Proof of Claim to the
Receiver to be received before 5:00 p.m. (Eastern Standard Time) on January M, 2009 (the
"Claims Bar Date"). - ;i ~ .. óV .

i

i
'i
,

PROOFS OF CLAIM MUST BE RÈCEIVED BY THE CLAMS BAR DATE OR THE
APPLICABLE CLAIM WILL BE FOREVER BARRD AND EXTINGUISHED.

Reference should be made to the enclosed material for the complete definition of Claim and
Secured Claim to which the claims procedure applies.

Creditors who have not received a Proof of Claim Document Package 
from the Receiver should

. contact the Receiver to obtain a Proof of Claim Document Package.

¡-.
I
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i 'f!
To request a Proof of Claim Document Package or to contact the Receiver with any notices or
enquiries with respect to the Claims Procedure, the Receiver may be contacted at the following
address:

Ira Smith Trustee & Receiver Inc.
Suite 6 - 167 App1ewood Crescent
Concord, Ontario L4K 4K7

Attention: Ira Smith,

Phone: 905.738.4167

Fax: 905,738.9848
ww.irasmithinc.com

,
\

V day ofthisDATED at

Ira Smith Trustee & Receiver Inc,

I'
'i

!

~
!.

Ii'..'i

J

,200_.
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SCHEDULE "C"

.i
I'
j

PROOF OF CLAIM
(DEBTOR CLAIM)

Stinson Hospitality Inc., Dominion Club of Canada Corporation, The Suites at 1 King West
Inc. and/or 2076564 Ontario Inc.

(each a "Debtor" and collectively the "Debtors")

Please read carefully the enclosed Instruction Letter for completing this Proof of Claim.

A. PARTICULARS OF DEBTOR

Full Legal Name of Debtor:

(the "Debtor"),

. (Please note that a separate Proof of Claim must be completed and fied for each Debtor
against which a Claim is being made.)

B. PARTICULARS OF CREDITOR:

Full Legal Name of Creditor:

(the "Creditor"), (Full legal name should be the name of 
the original Creditor of the,

notwithstanding whether an assignment of a Claim, or a portion thereof, has occurred
following Aug\lst 24,2007.)

1. Full Mailing Address ofthe Creditor (the original Creditor not the Assignee):

¡

;j

2. Telephone Number:

3. E-Mail Address:
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4, Facsimile Number:

'¡

3,

5, Attention (Contact Person):

6. 'Has the Claim been sold or assigned by the Creditor to another party (check (--) one)?

Yes: 0 No: 0

C. PARTICULARS OF ASSIGNEE(S) (IF ANY):

Full Legal Name of Assignee(s):

(Insert full 
legal name of assignee(s) of Claim if all or a portion of the Claim has been

sold. Ifthere is more than one assignee, please attach a separate sheet with the required

information. )

¡;

1. Full Mailing Address of Assignee(s):

,

'i
h

)

2, Telephone Number:

i;
. .1

"\, 3, E-Mail Address:

4, Facsimile Number:

. t
5. Attention (Contact Person):

¡
"I
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D. PROOF OF CLAIM:

I,

¡\
(! (name of Creditor or Representative of the Creditor), of

,ì

\

ì

do hereby certify:

(city and province)

(a) that I (check ("I) one)

D am the Creditor of the Debtor; OR

Dam (state position or title) of

¡"'.

¡

(name of Creditor)

(b) that I have lmowledge of all the circumstances connected with the Claim referred

to below;

ii

\
;

(c) the Creditor asserts its claim against the Debtor;

(d) the Debtor was and stil is indebted to the Creditor as follows:

Ii

CLAIM ARISING ON OR PRIOR TO August 24,2007:

$ (insert $ value of claim) CAD.

j.

(Claims in a foreign currency are to be converted to Canadian Dollars at
the Bank of Canadà noon spot rate as at August 24, 2007, The Canadian
DollarlU.S, Dollar rate of exchange on that date was CDN$$1.052S/
US$l.OO.)'/

E. NATURE OF CLAIM '

\

, I

y.

(check (,) one and complete appropriate category)

o A, UNSECURED CLAIM OF $
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That in respect of this debt, I do not hold any security and:

(check (--) appropriate description)

o Regarding the amount of $ , I do not claim a right to a

priority,

o Regarding the amount of $ , I claim a right to a priority

under section 136 of the Bankruptcy 
and Insolvency Act (Canada) (the "BIA") or

would claim such a priority if this Proof of Claim were being fied in accordance

with the BIA.

(Set out on an attached sheet details to support any priority claim.)

DE. SECURED. CLAIM OF $

That in respect of this debt, I hold security valued at $ , particulars of

which are as follows:

(Give full pariculars of 
the security, including the date on which the security was given

and the value at which you assess the security, and 
attach a copy of the security

documents.)

F. PARTICULARS OF CLAIM:

Other than as already set out herein the particulars of the undersigned's total Claim are
,

attached.

(Provide all particulars of 
the Claim and supporting documentation, including amount,

description oftransaction(s) or agreement(s) giving rise to the Claim, name of any
guarantor which has guaranteed the Claim, and amount of invoices, pariculars of all
credits, discounts, etc. claimed, description ofthe security, if any, granted by the Debtor
to the Creditor and estimated value of such security, and particulars of any interim period
claim.)
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G. FILING OF CLAIM

86

This Proof of CTaim must be received by the Receiver by no later than 5:00 p.m. _ -i'- -;;i - 'j 1\
(Eastern StandardlDaylight Time) on January M; 2009 by prepaid ordinary mail,

courier, personal delivery or electronic or digital transmission at the following address:

Ira Smith Trustee & Receiver Inc.
Suite 6 - 167 Applewood Crescent
Concord, Ontario L4K 4K7

Attention: Ira Smith - '2;: -

(Failure to fie your proof of claim as directed by 5:00 p.m., on January-3 2009
(Toronto time) wil result in your claim being barred and in you being prevented
from malting or enforcing a Claim against the applicable Debtor. In addition, you
shall not be entitled to further notice in, and shall not be entitled to participate as a

creditor in the Receivership Proceedings in respect of the applicable Debtor.)

Dated at this day of ,200 ,

Signature of Creditor

.¡

~
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SCHEDULE "D"

PROOF OF CLAIM
(RECEIVER PARTIES)

Ira Smith Trustee & Receiver Inc., in its capacities as Court-appointed 
monitor and Court-

appointed receiver of Stinson Hospitality Inc., Dominion Club of Canada Corporation, The
Suites at 1 King West Inc. and 2076564 Ontario Inc.,

and its counsel, and its counsel, Goodmans LLP (the "Receiver Parties")

PTeasc read car.cfully thc cnclosed Instruction Letter for completing this Proof of Claim.

A. PARTICULARS OF DEBTOR

This Proof of Claim is submitted in respect of Claims against the Receiver Paries arising
from and after April 23, 2007.

B. . PARTICULARS OF CREDITOR:

Full Legal Name of Creditor:

(the "Creditor"), (Full legal name should be the name of 
the original Creditor ofthe,

notwithstanding whether an assignment of a Claim, or a portion thereof, has occurred.)

7, Full Mailing Address of the Creditor (the original Creditor not the Assignee):

¡
!

I
i

8. Telephone Number:

9, E-Mail Address:

10, Facsimile Number:
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11. Attention (Contact Person):

12, Has the Claim been soid or assigned by the Creditor to another party (check (~) one)?

Yes: 0 No: 0

C. PARTICULARS OF ASSIGNEE(S) (IF ANY):

Full Legal Name of Assignee(s):

\
¡\ . (Insert full legal name ofassignee(s) of Claim if all or a portion of 

the Claim has been

sold. If there is more than one assignee, please attach a separate sheet with the required
information.)

~ I,

r

6, Full Mailing Address of Assignee(s):

7. Telephone Number:

.\
!
!

8. E~Mail Address:

9. Facsimile Number:

.1.

. i
i 10. Attention (Contact Person):i

"1
I

I

I,

. i
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D. PROOF OF CLAIM:

I,

(name of Creditor or Representative of the Creditor), of

do hereby certify:

(city and province)

(e) thatI (check (-Y) one)

D am the Creditor of the Receiver Parties; OR

Dam (state position or title) of

(name of Creditor)

(f) that I have Imowledge of all the circumstances connected with the Claim referred

to below;

(g) the Creditor asserts its claim against the Receiver Parties;

(h) the Receiver Paries was/were and stil is/ate indebted to the Creditor as follows:

CLAIM ARISING FROM AND AFTER April 
23, 2007:

$ (insert $ value of claim) CAD.

(Claims in a foreign currency are to be converted to Canadian Dollars at .
the Bank of Canada noon spotrate as at August24, 2007, The Canadian
Dollar/U.S. Dollar rate of exchange on that date was CDN$1.0525/
US$l.OO,)

E. NATURE OF CLAIM

(check (-Y) one and complete appropriate category)

D A. UNSECURED CLAIM OF $
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That in respect of this debt, I do not hold any security and:

(check (--) appropriate description)

o Regarding the amount of $ , I do not claim a right to a

priority,

o Regarding the amount of $ , I claim a right to a priority

under section 136 of the Bankuptcy and Insolvency Act (Canada) (the "BIA") or

would claim such a priority if this Proof of Claim were being fied in accordance

with the BrA.

(Set out on an attached sheet details to support any priority claim.)

DB, SECURED CLAIM OF $

That in respect of this debt, I hold security valued at $ , particulars of

which are as follows:

(Give full pariculars of 
the security, including the date on which the security was given

and the value at which you assess the security, and attach a copy òfthe security
documents.)

F. PARTICULARS OF CLAIM:

Other than as already set out herein the particulars ofthe undersigned's total Claim are

attached.

(Provide all particulars of the Claim and supporting documentation, including amount,
description oftransaction(s) or agreement(s) giving rise to the Claim, name of any
guarantor which has guaranteed the Claim, 'and amount of invoices, pariculars of all .
credits, discounts, etc. claimed, description of the secúrity, if any, granted by the
Receiver to the Creditor and estimated value of such security, and particulars of any
interim period claim.)
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G. FILING OF CLAIM

. This Proof of CTaim must be received by the Receiver by no later than 5:00 p.m.
..'i~ .,

(Eastern Standard/Daylight Time) on January.a, 2009 

by prepaid ordinary mail,

courier, personal delivery or electronic or digital transmission at the following address:

Ira Smith Trustee & Receiver Inc,
Suite 6 - 167 Applewood Crescent
Concord, Ontario L4K 4K7

Attention: Ira Smith
1,1

.. i'3 ..

(Failure to fie your proof of claim as directed by 5:00 p.m., on January-3, 2009
(Toronto time) wil result in your claim being barred and in you being 

prevented

from making or enforcing a Claim against the Receiver. In addition, you shall not
be entited to further notice in, and shalliiot be entitled to participate as a creditor

. in the Receivership Proceedings in respect of a Claim against the Receiver.)

Dated at this day of ,200_,

\

.1'
i

Signature of Creditor

~ L

,\\

, l
I,
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r
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SCHEDULE "E"

NOTICE OF DETERMINATION REGARDING CLAIMS AGAINST:

Stinson Hospitality Inc., Dominion Club of Canada Corporation, The Suites at 1 King West
Inc. and/or 2076564 Ontario Inc.

(each a "Debtor" and collectively the "Debtors")

and/or

t¡

Ira Smith Trustee & Receiver Inc., in its capacities as Court-appointed monitor and
Court-appointed receiver of the Debtors, and its counsel Goodmans LLP

(the "Receiver Parties")

..~

Please read carefully the Instruction Letter accompanying this Notice. All capitalized terms used
but not otherwise defined herein shall have the meaning ascribed to them in the Order of 

the

Ontario Superior Court of Justice dated December 11, 2008 authorizing the within Claims
Process.

TO: (insert name of creditor)
i

-.
¡
,

o hereby gives you notice that it has reviewed your Claim and has accepted, revised or rejected
your Claim as follows:

ì
"
i;

The Proof of Claim as The Claim as Accepted

Submitted

A. Claim against:

(name of 
Debtor) 

B. Claim against
,

Receiver Parties

\0'

t

¡:,/
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Reasons for Disallowance or Revision:

, (inseii explanation)

If you do not agree with this Noti~e of Determination, please take notice of 
the following:

J

Ij

If you dispute this Notice of Determination, you may appeal such decision to the Court by

sending a written notice of appeal to the Receiver and filing a copy of the notice of appeal with
the Court at the addresses listed below within twenty (20) days of receiving the Notice of

Determination, in which case such Claim shall be treated as if the Claim had been entirely
disallowed by the Receiver. If you do not appeal to the Claims Offcer within the aforesaid time
period, your Claim shall be deemed to be as set outin this Notice of Determination,

. "(

1

The Receiver:

Ira Smith Trustee & Receiver Inc,
Suite 6 - 167 Applewood Crescent
Concord, Ontario L4K 4K7

! ,, :~ . Attention: Ira Smith

¡
r

, ,J

Ontario Superior of Justice
Commercial List
330 University Avenue
ih Floor

Toronto, Ontario M5G 1£3

\\
i:

IF YOU FAIL TO TAKE ACTION WITHIN THE PRESCRIBED TIME PERIOD, THIS
NOTICE OF DETERMINATION WILL BE BINDING UPONYOU.

I ~

¡

j¡ Dated at this day of ,200_,

\

,\
\'

Ira Smith Trustee & Receiver Inc.

L
,M

1\

,j

)
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Court File No. 07-CL-69l3

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST

TENTH REPORT OF IRA SMITH TRUSTEE & RECEIVER INC.

IN ITS CAPACITY AS COURT-APPOINTED RECEIVER OF
STINSON HOSPITALITY INC.,

DOMINION CLUB OF CANADA CORPORATION,
THE SUITES AT i KING WEST INC. AND

2076564 ONTARIO INC.

DATED MARCH 3, 2009

1.0 INTRODUCTION

This report (the "Tenth Report") is filed by Ira Smith Trustee & Receiver Inc. ("LSI") in its

capacity as court..appointed receiver and manager (the "Receiver') of all of the assets, ùndertakings

and properties of Stinson Hospitality Inc. ("SHI"), DorninionClub of Cånada Corporation

("DCC"), The Suites at 1 King West Inc. ("Suites") and 2076564 Ontario Inc. ("Housekeeping")

(collectively referred to as the "Debtors" or the "Companies"), appointed pursuant to an Order

dated August 24, 2007 (the "Receivership Order") issued by the Honourable Madam Justice

Pepall. A copy of the Receivership Order is attached as Exhibit "A".

The Receiver filed its first report (the "First Report") on October 1, 2007. The FirstReport was

approved- by the Honourable Madam Justice Pepall by Order dated October 5, 2007 (the "First

Approval Order").

The Receiver fied its Second Report to Cour on October 22, 2007 (the "Second Report") and its

Supplementary Report to the Second Report on October 23, 2007 (the "SuppleIDèntary Second

Report"). Certain of the Receiver's recommendations in the Second Report were approved by the
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Honourable Madam Justice Pepall by Order dated October 24, 2007 (the "Second Approval

Î
I Order"). However, the approval of the Receiver's accounts, and those of its legal counsel,

Goodmans LLP ("Goodmans"), and of the Receiver's actions and activities, all as detailed in the

Second Report, was adjourned to permit counsel for Toronto Standard Condominium Corporation

No. i 703 ("TSCC i 703" or the "residential condo corporation") an opportunity to review the

Second Report. A return date of November 14, 2007 was established for the scheduling of any

issues in that regard. The Second Approval Order approved all of the relief requested at that time

by the Receiver, other than for the aforesaid actions, activities and accounts.

The Receiver filed its Third Report on December 28, 2007 (the "Third Report"). The Third

Report and the balance of the matters not approved by the Second Approval Order were approved

by the Hònourable Madam Justice Pepall by Order dated January 9, 2008 (the "Third Approval

Order").

I The Receiver fied its fourth report (the "Fourth Report") on January 18, 2008. The Fourth Report

dealt only with the Receiver's motion for approval of the proposed sales process for the assets,

properties and undertakings of the Debtors (the "Sales Process"). The Fourth Report, with some
I

I minor amendments, was approved by the Honourable Madam Justice Pepall by Order dated January

24, 2008 (the "Fourth Approval Order").

¡

I

I

The Recèiver fied its fifth report (the "Fifth Report") on January 31, 2008. The Fifth Report

provided an update on the status of the improving Hotel operations as at December 31, 2007,

advised of the Receiver's position concerning both the amended motion of Unite Here Local 75 (the

"Union") and the rectification application of Segura Investments Ltd., 1392964 Ontario Limited

I

'I

and Tim Kwan (collectively "Segura") as of that date (the "Segura Application"), and supported

Ira ,~Smith
TIIUITH ,. RECEIVER iilc.
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the Receiver's motion for approval of the proposed sales process for the assets, properties and

.¡

J undertakings of the Debtors. The Fifth Report was appròved by the Honourable Madam Justice

Pepall by Order dated February 19, 2008 (the "Fifth Approval Order").

On April 4, 2008, the Receiver filed its First Supplementary Fifth Report (the "First

Supplementary Fifth Report") and its Second Supplementary Fifth Report in connection with the

Segura application and the Union motion, respectively. A settlement of the Union motion was

achieved and approved by the Honourable Madam Justice Pepall by Order dated April 9, 2008.

i by the various interested parties.

\

The Receiver fied its sixth report (the "Sixth Report") on June 13, 2008. The Sixth Report

provided an update on the status of the hotel operations and advised of the ongoing actions and

activities of the Receiver including the settlement reached between the Receiver and the Union in

connection wÌth the Union's amended motion, the status of the Segura application and the sale

process. The Sixth Report was approved by the Honourable Madam Justice Pepall by Order dated

July 11, 2008 (the "Sixth Approval Order").

¡

!. The Receiver fied its seventh report (the "Seventh Report") on September 9, 2008. The Seventh

Report detailed the information concerning the Sales Process, including a copy of the Asset

Purchase -Agreement dated August 29,2008 between the Receiver as vendor and TSCC 1703 as

purchaser ("APA"), as well as other details of the Receiver's ongoing actions and activities. On

September 11, 2008, the Receiver filed a supplementary report to the Receiver's Seventh Report

(the "Supplementary Seventh Report") updating the Court with respect to two matters covered in

Ira. ~
Sxr:ith
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the Receiver's Seventh Report. The Receiver's Seventh Report was approved by the Honourable
¡

'.l

! Madam Justice Pepall by Order dated September 16, 2008 (the "Seventh Approval Order").

..1

..1

\

)

I

j

I

On October 28,2008, the Receiver filed its eighth report (the "Eighth Report") in connection with

its motion to strike the Statement of Defence purported to have been delivered and filed on behalf of

Stinson Hospitalities Inc. in the Segura Application. By Order dated October 3 i, 2008, the

Honourable Madam Justice Pepall ordered that the Statement of Defence filed by Harry Stinson on

behalfof SHI be struck out.

On December 5, 2008, the Receiver filed its ninth report (the "Ninth Report") updating the Court

on the actions and activities of the Receiver since the date of the Seventh Report, reporting on the

closing of the sale transaction with TSCC 1703 (the "Sale Transaction"), seeking Court approval

preparation for distribution of the proceeds of sale. A copy of the Ninth Report is attached hereto as

Exhibit "B". The Eighth Report, Ninth Report and the settlement of the Segura Application were

approved by The Honourable Madam Justice Pepall by Order dated December 1 i, 2008 (the

"Settlement Approval Order") and the proposed order implementing the claims process was

granted, with some minor amendments (the "Claims Process Order"). Copies of the Settlement

Approval Order and the Claims Process Order, each dated December 11, 2008, are attached as

Exhibit "e" and Kxhibit "D", respectively.

Purpose of this Report

The purpose of this Tenth Report is to advise this Honourable Court and to seek approval of:

Ira. d~Smith
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1. this Tenth Report, the actions and activities of the Receiver, since the date of its

Ninth Report, including the conduct of the claims process by the Receiver pursuant

to the Claims Process Order, and the fees and disbursements of the Receiver and its

legal counsel;

2. an interim distribution of the proceeds of sale in the amount of $6 millon; and

3. the statement of receipts and disbursements of the Receiver for the Debtors from

August 25, 2007 to November 30, 2008 with additional information, including that

relating to post-closing adjustments, as at January 31, 2009.

2.0 DISCLAIMER

.. ¡--.
J

i~~.R~~~,,~~_h_a~.r~li~~~p.?~_~h.etinancial records and financial statements of the Debtors, as well

. as other information supplied by management and employees of the Debtors, its accountants,

appraisers, valuators, and other advisors. Our procedures did not constitute an audit or review

engagement.

Therefore, the Receiver is unable to and does not express an opinion on any financial statements, or

elements of accounts referred to in this Ninth Report, or any of the attached Appendices or Exhibits

forming part of this Ninth Report. Our procedures and enquiries did not include verification work

or constitute an audit in accordance with generally accepted auditing standards. In the event any of

the infonnation we relied upon was inaccurate Or incomplete, the results of our analysis coùld be

materially affected. We reServe the right to review all calculations included or referred to in this

Tenth Report and, if we consider it necessary, to revise our calculations or conclusions in light of

new information as such information becomes available.

l:ra .ø."'~
Sm'itb.
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3.0 BACKGROUND INFORMATION

In its capacity as Monitor and as Receiver, ISI has reported in detail to this Honourable Court on the

nature of the Debtors' business operations and on the complexities of the legal structure and

relationships between each of the corporations comprising the Debtors. The Receiver refers the

readers of this Tenth Report to the previous receivership Reports and the Monitor's Reports for a

complete 'overview of the business, its background and structure.

4.0 ACTIVITIES OF THE RECEIVER

Since its Ninth Report, the major activities undertaken by the Receiver can be summarized as

follows:

. Continued working with CK (who following the closing of the Sale Transaction was

retained by TSCC 1703 as its hotel and property manager) to resolve the operational, tax,

banking and accounting issues resulting from closing.

. Continued to address issues arising from the receivership, including creditor, unit owner and

other stakeholder inquiries.

. Conducted a claims process in accordance with the Claims Process Order.

. Faciltated the unit owners' distribution for the month of November, 2008 in accordance

with existing Rental Management Agreements.

5.0 OPERATING RESULTS FOR THE DEBTORS

The corporate structue and operations of each of the Debtors are fully set out in the Monitor's

Reports and the First Report and the Receiver refers the reader to thoseRepörts.Ira. /"~Srtitli
TRUiTU & RECEIVER I HC.



1 02

- 7 -

5.1 SILL

As reported by the Monitor in its First Report, SHI's revenue stream consisted primarily of

management fees charged to unit owners in the rental management program ($ 
1 65/unit per month),

and an annual management incentive fee calculated as 5% of the aggregate annual net rental

revenue of the rental management program. The 2008 management incentive fee, pro rated for the

11 months through November 2008, is estimated to be $280,000 (exclusive of GST) and is to be

received by the Receiver of SHI following the release of the Suites audited fiscal 2008 financial

statements in mid to late March, 2009. The auditors of the Suites have advised the Receiver that

there are no revisions to the financial statements for the fiscal 2008 period that would require any

adjustment to the incentive management fee calculation.

There are sufficient funds in the former Suites operating account, controlled by the Receiver, to

satisfy this payment.

As DCC and Housekeeping are wholly owned subsidiaries of SHI, and both continued to operate on

a profitable basis, the Receiver from time to time, as was available, obtained fuds from DeC and

Housekeeping which were in excess of their respective needs, to assist in funding the costs of the

receivership. The accounting records for the operations of DCC, Suites and Housekeeping in

receivership were maintained by the Hotel's accounting staff. The revenues and expenses of SHI

were accounted for by the Receiver on a cash basis as disclosed in the Receiver's Reports to Cour

aild in the Statement of Receipts and Disbursements (included in this Tenth Report as Exhibit "T").

As indicated in Exhibit "T", as at November 30, 2008, SHI funds on hand from the sources

described above, totalled $84,844.

r:ra. ,~
S:m1tli
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5.2 DCC

DCC Operations accounts for the revenues and direct costs of its food and beverage ("F &B") .

operations. DCC Operations' financial results are included in DCC Corporate's income statement.

From inception until November of2007, DCC's F&B program had been operating at a loss.

The Receiver has prepared a summary of DCC' s operating results for the eleven month fiscal period

January 1 to November 30,2008. This analysis shows an operating profit of $458,475 on revenue

of $4,496,910; This operating profit compares to a budgeted operating profit of $263,181 for this

i eleven month fiscal period. The analysis is attached hereto as Exhibit "E".

)

5.3 Housekeeping

Housekeeping provides all of the housekeeping services for the hotel operations. For the eleven

month fiscal period ended Novembet30,2008, housekeeping revenue was $2,154,743 
and

I operating profi was $694,654. A summary is attached hereto as Exhibit "F".
i

\

I

SA Suites

i

. I Suites was effectively a nominee on behalf of the residential condominium unit owners in the rental
" )

management program. In previous Reports, the Receiver advised of the distributions to the unit

owners during the receivership as at those dates. Exhibit "T" attached to this Tenth Report

indicates the cash receipts and disbursements of Suites, and is summarized as follows:

. Revenue for the eleven month period ended November 30, 2008 totalled $5,971,317.

The improved performance of Suites, as described in the Receiver's prior Reports, is

due to increases in occupancy on a targeted basis, as established by CK, so that both

Ira,#~8:rith
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occupancy and total revenue is increasing. For the eleven month period ended

November 30, 2008, 93,963 rooms were sold.

5.5 Owners' distributions

As per the RMA's, the rental manager is required to pay to the unit owners their share of net rental

revenue (as defined in the RMA's) from the hotel operations. The Receiver did not alter the

practice of prior management in calculating and paying such distributions, up to and including its

final payment for November 2008.

5.6 Summary of January, 2008 through November; 2008 Owners' Distribution

A profit distribution calculation schedule is prepared monthly for Suites and is sent to the unit

owners along with their distribution payments. Attached as Exhibit "G" is the sui:ary of the

.January, 2008 through November, 2008 distributions, and attached as Exhibit "H" is a copy of the

December,2008 communication to owners regarding the hotel operations àrd the unit owners'

distributions, being the last such communication by the Receiver. Payment was issued by the

Receiver for each distribution.

5.7 Post-Closing Arrangements with TSCC 1703

Following the completion of the 'Sale Transaction, the Receiver worked closely with CK to finalize

certain post-closing matters agreed upon between TSCC 1703 and the Receiver. These matters

include:

. the completion of the audited financial statements for the Suites fiscal 
2008;

Ira. ..~SItitli
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. the payment of the net amounts owing by the Receiver to TSCC 1703 relating to

closing adjustments prescribed by the AP A;

. the collection of accounts receivables of DCC;

. the reconciliation of final amounts owing by Suites to DCC for F &B services

rendered;

. the final calculation and payment of amounts due to TSCC 1703 by DCC on account

of previous advances by TSCC 1703 to DCC for parking operations;

. the payment of the management incentive fee by Suites to SHI;

. tìnal reconcilation and transfer of miscellaneous funds for disbursements paid by

way of cheque for which funds had not yet cleared; and

. remittance by the Receiver of GST to the Canada Revenue Agency pursuant to the

APA.

The requisite GST remittance has been made by the Receiver as requited 
by the AP A. The

Receiver ~xpects the balance of the matters detailed above to be concluded shortly.

6.0 CONDUCT OF THE CLAIMS PROCESS AND COMPLIANCE WITH THE
CLAIMS PROCESS ORDER

In order to ensure that all relevant claims to the proceeds of sale are made and assessed for validity,

quantum and priority, the Receiver conducted a call for creditor claims (the "ClaIIirs Process") in

respect of the Debtors and the Receiver (in both its capacity as Court-appointed monitor and Court-

ir§:tft;;
TRUSTEE I RECEI.WER INC.



l:
, 106

- 11 -

appoint~d receiver), any of its directors, officers, employees, agents, Ira Smith in his personal

capacity, or Goodmans, and any partners or employees thereof (the "Receiver Parties").

The details of the Claims Process are outlined in the Claims Process Order. All capitalized terms

not otherwise defined in this Tenth Report, have the meaning ascribed to them in the Claims

Process Order.

In accordance with the terms of Claims Process Order the Receiver:

(i) caused to be dispatched by electronic mail a copy of the Proof of Claim Document

Package to each of the TSCC 1703 Unit Owners, pursuant to paragraph 3(a) of the

Claims Process Order. Copies of the Affdavit of Ira Smith dated January 28, 2009

and the Affidavit of Tom Lagan dated February 25, 2009, in this regard, are attached

as Exhibit "I" and Exhibit "J" respectively;

(ii) caused to be dispatched by ordinary màil a copy of the Proof of Claim Document

Package to each of the Known Creditors, pursuant to paragraph 3(a) of the Claims

Process Order. A copy of the Affdavit of Brandon Smith dated January 28; 2009 is
i

..! attached hereto as Exhibit "K";

(iii) caused to be published 
a Notice to Creditors in the Globe and Mail (National

Edition) on each of December 16 and 23, 2008 pursuant to paragraph 3(b) of the

Claims Process Order. A copy of Ira Smith's Affidavit dated January 28, 2009 is

j attached hereto as Exhibit "L"; and

1"'j

(iv) caused 
a copy of the Proof of Claim Document Package to be posted on its website

at ww.irasmithinc.com.

Ira ...,~S:i:itli
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No requests for packages were received (or sent) by the Receiver as contemplated by paragraph 3( c)

of Claims Process Order.

.1 As at the Claims Bar Date, the Receiver had received 288 Proofs of Claim totalling over $32

milion in claims, although the Receiver notes that approximately $2 millon of these claims

overlap, having been filed against both the Debtors and the Receiver Parties. Over $30.6 milion! in

claims were fied against the Debtors and $3,673,269.50 in claims were filed against the Receiver

.. ) Parties. A copy of the list of Proofs of claims received is attached as Exhibit "M".
.ì

Additionally, 1 Proof of Claim was submitted to the Receiver well after the Claims Bar Date. The

Receiver is in the process of responding to this creditor and will advise that pursuant to paragraph 4

¡ of the Claims Process Order, the Claim is barred. However, given that claim appears to be an

t.
\

,í

unsecured claim against the Debtors, the Receiver wil also advised that, 
in any event; it reserves all

rights to review and comment on the claim further should the Court authorize such further review.

In accordance with paragraph 9 of the Claims Process Order, the Receiver reviewed all of the

Proofs of Claim received on or before the Claim Bat Date. Generally, the Proofs of Claim

submitted can be grouped into the following six categories:

(i) Claims purportedly brought against the Receiver Parties for unsecured, pre-

receivership debts of the Debtors (many of which relate to claims in respect of DCC

memberships and credits and/or SHI Notes and interest, as accrued thereon);

i Pursuant to paragraph 16 of the Claims Process Order, neither Segura nor EME were required to fie Proofs of

Claims. However, despite paragraph 16, EME fied a Proof of Claim agafust the Uebtors il the amount of
$15,114,30a,45, of which $12,860,000 is secured. Accordfugly, the $30.6 milion figure includes the amounts claimed
by EME, but does not fuclude the $1,4 milion claim by Segura of which $600,000 is secured fu accordance with the
Settlement Approval Order.

i:ra "'....Sm.ith
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(ii) Claims against the Receiver Parties for unsecured losses alleged by condominium

¡

i unit owners, inclu9ing alleged loss of 
rents, taxes and mortgage expenses;

(iii) Claims against Receiver Parties for which no evidence or schedule was attached to

the Proof of Claim sufficient to allow the Receiver to assess the claim;

(iv) Claims against the Debtors and/or the Receiver Parties for which a priority was

alleged;

(v) Claims against the Debtors and/or the Receiver Parties in respect of which à security

interest was claimed; and

(vi) Claims against the Debtors and Receiver Parties on behalf ofTSCC 1703 for which a

priority or trust interest was claimed in respect to alleged overpayments relating to

the Rental PooL.

On February 20, 2009, the Receiver caused to be dispatched Notices of Determination to all

creditors who submitted a Proof of Claim allowing, parially allowing or disallowing the PrQof(s) of

Claim as submitted. The Affidavit of Service of Cheryl Meads dated March 2,2009, confirming the

mailng of the Notices of Determination, is included at Tab 3 of the Receiver's Motion Record as

fied herein.

~
.:f 6.1 Determination of Unseeured Claims Against the Debtors

ì
, : . While the Claims Process Order called for all claims, whether secured or unsecured, it required the

I Receiver to defer any determination of quantum or value of the unsecured claims agäiust the
-'

Debtors until such time as the Receiver is able to determine the suffciency of the proceeds of sale.

Ira. ,~--sxnitli
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This requirement was intended to avoid having the costs associated with such a claims review

incurred unless there was a possibility of a distribution to the unsecured creditors.

With respect to the claims against the Receiver Parties, the Receiver disallowed all claims submitted

for unsecured, pre-receivership debts of the Debtors. However, in responding to the creditors, the

Receiver advised each creditor that, as their claims appeared to be an unsecured claim against the

Debtor(s) (despite having been claimed against the Receiver Parties), the Receiver would reserve

the right to review and comment on the claim as against the Debtors should the Court authorize a

further review.

Similarly, the Receiver disallowed all claims against either the Debtors or Receiver Parties for

which' no evidence was provided. However, to the extent the alleged claim appeared to make an

unsecured claim against the Debtors; the Receiver advised these creditors that it reserved any

further comment on claims until the appropriate time.

Further, the Receiver disallowed all of the claims submitted against the Receiver Paries by

condominium unit owners for the loss of rents and expenses on the clear basis that the alleged losses

under unit owner contracts were unsecured claims against the Debtors for which the Receiver

Parties are not liable. The Receiver further advised these creditors that pursuant to paragraph 19 of

the Receivership Order and section 142 of the Courts of Justice Act, the Receiver Parties are not

liable for losses occasioned by operation of a stay of proceedings as ordered by the Court.

I:ra._~Srtitli
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6.2 Determination of Secured and/or Priority Claims Against the Debtors and/or
Receiver Parties

ì
, l

- !

Approximately $13,493,958.382 of the claims fied alleged a security interest in their claim.

Further, an additional $883,482.62 of creditor claims, seek to claim a priority. In two instances,

creditors claimed both a security interest and a priority in respect of the same claim. The Receiver

reviewed each claim, together with any accompanying evidence, and determined that, with the

exception of EME and Segura noted above:
i \

. none of the security interests claimed were supported by evidence of a valid or perfected

security interest; and

. none of the priority claims appeared valid in law.

With respect to certain claims which appear to allege a trust interest in certain funds of the Debtors

) (whether by operatioiiof holdbacks or otherwise), the Receiver advised that prior to the Receiver's

,)

appointment all funds held by the Debtors were intermingled and no funds had ever been segregated

and held in trust by the Debtors. The Receiver further advised that it Was not aware of any

documentation that purported to settle a trust or otherwise create a trust interest with respect to the

Debtors.

Further, with respect to the claims submitted on' behalf of TSCe 1703 relating to alleged

overpayments, the Receiver made distributions to Suites based on revenues which recognized

amounts owing to Suites by DCC. In connection with the preparation of the Suites' year end

financial statements, the corporation's auditors required that the revenues related to the DCC debts

2 The secured claim fied by EME is included in this amount as previously noted above.

Ira ,~~Smith.
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referred to in the Proofs of Claim be written off as bad debts on account of the fact DCC was

insolvent and subject to receivership proceedings. 'The effect of the write-off was to create an over-

payment of prior distributions. Therefore, later distributions were adjusted accordingly.

In addition, as noted above no funds were ever held in trust by The Suites for the Rental Pool

participants and the Receiver is unaware of any documentation that purports to settle a trust. In any

event, all of the funds held by The Suites were intermingled prior to the Receiver's appointment. If

ultimately, DCC makes any payments relating to the inter-company creditor claim of Suites, the

amounts of such claims and the identities of the proper recipients of any distributions on account of

those claims will be determined by the Receiver.

¡. ¡

6.3 Appeal Process

The Claims Process Order provides that should a creditor wish to appeal the Receiver's decision 

to

¡
i
I

disallow or only partially allow a claim, the creditor may do so by serving a notice of appeal on the

Receiver and filing it with the Court within 20 days of service upon the creditor of the Receiver's

Notice of Determination.

to date, the Receiver has not received any nötices of appeaL.

However, pursuant to paragraph 13 of the Claims Process Order, ordinary mail is deemed to have

been received on the third Business Day after mailing. As the Notices of Determination were

dispatched by ordinary mail on February 20, 2009, 
the appeal period wil not expire until March i 7,

I

! 2009.

Ira .øw~Smith
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7.0 THE VERDUN CLAIM
1

On January 22, 2009, the Receiver was advised that 1. Robert (Bob) Verdun ("Verdun") intended

to move before the Court to seek to lift the stay of proceedings and for leave to file a statement of

claim challenging the quantum ofEME's security (the "Verdun Claim").

Pursuant to an Endorsement of Madam Justice Pepall dated February 9,2009, a timetable was set in
G

respect of the motion regarding the Verdun Claim. Accordingly, the return date for the motion was

set for March 11, 2009 and the deadline for the filing of materials is March 3, 2009. Additionally,

;¡ the parties were ordered to attend a settlement conference before Campbell, 1. on February 27,
!

I

2009. The Endorsement of Madam Justice Pepall dated February 9, 2009 is attached as

Exhibit ,iN".

8.0 COMMüNICATIONS WITH VERDUN AND UNIT 
HOLDERS

Shortly after learning ofthe Verdun Claim, beginning on or about February 5, 2009, the Receiver

Î\

received a sudden influx of e-mail correspondence from unit holders and creditors of the Debtors

proffering support for the Verdun Claim and advising the Receiver of their concerns that the

~! receivership had not been ru in an appropriate manner. In particùlar, the. correspondents

complained that nO formal meeting of creditors had been held and that the Receiver had not. had

proper regard for their interests. All of the e-mail correspondence was copied to Mr. Verdun.

Goodmans, as counsel to the Receiver, responded to each of the complaints received, advising that

the Court supervised receivership had proceeded on a proper basis throughout and that the Receivër

. J had fully considered the interests of all creditors and not just those of EME as alleged. The

Receiver's counsel also explained that, unlike a bankptcy, receivership proceedings do not

Ira./~Srtith
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include or require a formal meeting of creditors, but advised that if these creditors wished to

participate in the receivership proceedings, they were fully'within their rights to do so. Finally, the

Receiver's counsel directed the individuals to the court mat~rials posted on its website and indicated

that if they wished to be added to the formal service list in the proceedings, they should ask to be

added.3 A copy of the exchange of correspondence between the Receiver and the unit holders and

creditors is attached hereto as Exhibit "0".

Some of the correspondence received by the Receiver was particularly aggressive (in one instance

defamatory) and included more pointed questions and attacks upon the Receiver, including those

questioning why the Receiver did not challenge EME' s security in the same manner it challenged

Segura's; questioning the propriety of the Monitor's negotiations with EME prior to being

appointed Receiver (including the payment by EME of the Monitor's fees4); and requesting

disclosure of the Receiver's First Supplementary Fifth Report.s

The Receiver, through its counsel, responded in detail to each of these individuals, advising that:

. The Receiver's First Supplementary Fifth Report had been posted on the Receiver's website

which could be accessed at: http://ww.irasmithinc.coinlkw/index.html;6

3 The Receiver did, in fact, receive such a request and, accordingly, the individual unit holder has been added to the

service list.

4 This was part of the April 23, 2007 settlement among EME, DCC, SRI and Harr Stinson, giving rise to the
appointment of the Monitor. .
5 See correspondence between Goodmans and each of Avril Betts, Mike Comrie, Norlan Dobney, and R. EllisOn and

Linda Lyuck at pages 195-212,235-251,252-261 and 262-298, respectively, of 
the Receiver's Motion Record.

6, The Receiver's First Supplementary Fifth Report was posted on the Receiver's website shortly after the first of these

emails was received. Thereafter, several emails continued to assert that the report had not been 
made available on the

website, dèspite it having been uploaded prior to the delivery of the complaint. Ira.,.~Srtitli
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. The Receiver's approach to secured creditors had been consistently applied as between

Segura and EME; explaining that, as is typical and appropriate, the Receiver reviewed the

security documents delivered to it by creditors claiming to be secured creditors and sought

legal opinions from its independent counsel on the validity of the security under Ontario

law. In the case of Segura, the Receiver reported to the Court that the Receiver's 
counsel

had opined that, subject to the usual assumptions and reservations, the Segura security was

not duly perfected in accordance with the provisions of the Personal Property Security Act

(Ontario). Segura's counsel admitted that this was the case and brought an application to

seek to rectify the problems with Segura's security. Without taking a position on the

outcome as between creditors, the Receiver brought certain facts to the attention of the

Court. The Court then enlarged the Receiver's mandate and required it to participate in the

Segura application for specific purposes, as set out in the Fifth Report and the First

Supplementary Fifth Report. With respect to the Mirvish security, the Receiver explained

that its counsel had opined that, subject to the usual assumptions and reservations, the

security appeared to be valid in accordance with Ontario law and no one disagreed. The

Còur approved the Receiver's report. The Receiver acknowledged that Mr. Verdun was

now seeking to challenge the quantum of the debt due to the Mirvish group, but noted that

the legal validity of the security is not what is being challenged. The Receiver reiterated

that, while the situation is not at all akin to the Segura case, the Receiver is maintaining a

ca~efiI watch on the proposed proceedings and remains wiling to review any evidence that

any interested party may provide and to fulfill its role as directed by the Court;

. As to complaints that communication between EME and the Receiver pnor to the

repeivership suggested an inappropriate relationship between EME and Receiver, counsel to

:tra. ./'~S:nitli
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the Receiver explained that Receivership proceedings are always brought by a creditor

seeking the assistance of the Court by way of the appointment of a receiver under the

provisions of Ontario's Courts of Justice Act and that their concerns regarding EME derive

from an unfamiliarity with receivership process. Once appointed, a receiver is an Officer of

th~ Court and does not function as an agent of the plaintiff creditor. However, prior

communication between the creditor who seeks the appointment and the proposed receiver

is required and is not an indication of any basis for concern. Similarly, the fact that the

Receiver had previously been appointed as a "Monitor" pursuant to the Courts of Justice Act

is. in-elevant. The Receiver advised that its prior role as Monitor was a matter of public

record and is referred to in several of the its reports, which the 
Receiver advised were all

available to the public from the Court fies or upon request 
of the Receiver;

With respect to their concerns regarding the Receiver's allocation to the Receivership of

portions of the Receiver's accounts and those of its counsel referable to the few days prior to

the Receivership Order, the responses advised that a receivership requires some preparation

including, for example, the negotiation of the terms of the receivership order, so that both

the creditor seeking the appointment and the proposed receiver are content with the

proposed terms of the receivership. In this case, the preparatory efforts occurred at the saIe

time that the Monitorship proceedings were occurring. Therefore, the Receiver and its

counsel properly segregated and allocated their time as between the Monitörship

proceedings and the proposed receivership based upon the purpose of the time spent. The

Receiver's accounts and those of its counsel, as duly allocated between the two proceedings,

were properly disclosed and have been approved by the Court which is the normal and'

Ira. ¿,~Smith
TRUSTEE' RECEIVER INC.
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responsible practice to ensure that proper costs have been allocated to the proper

proceedings; and

. Finally, the Receiver advised that a number of individuals were labouring under the same

misinformation which continues to be brought forward by different creditors. Because the

Receiver's fees and those of its counsel are paid before remaining money is distributed to

creditors, the Receiver explained that it is desirable to attempt to avoid wasted costs

wherever possible in ord'er to maximize the amount of money available for distribution.

Accordingly, costs incurred to deal with misinformation - especially when the same

misinformed views are put forward by several different people - are neither effcient nor

constructive to the process. The Receiver, therefore, requested that it be advised of the

identity of the person who provided the information so that it would be able to communicate

with him or .her directly in order to resolve these points. However, no responses have yet

1

)

been received by the Receiver or its cQunsel. Copies of this correspondence are contained in

Exhibit "0", as previously referenced.

8.1 Receivet Corrtispondence with Segura
" \
, '~!

On February 12, 2009, counsel to the Receiver received e-mail correspòndence from Mr. Michael

Title, counsel to Segura, asking for the Receiver's position with respect to the proposed claim by

Mr. Verdun and, more specifically, the âllegation that Unit 1510 ought to have been conveyed to

Dec and SRI by 1 King West Inc.

, ~¡

By retUrn e-mail, dated February 18, 2009, the Receiver advised that the facts and documents that

" 1¡had been made available to it, including the endorsement of Justice Campbell dated April 23, 2007

approving the settlement among EMEand, inter alia, DCC, SHI and Harry Stinson, did not support

Ira. .é...Sn:ith
T R U II TEE , R E eEl Y E R INC.
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a claim for ownership of Unit 1510 by any of the Debtors. Rather, the documents provide that title

to Unit 1510 was to remain with 1 King West Inc. and that any causes of action in SHI or DCC had

been released prior to the Receiver's appointment.

The Receiver, however, did invite Segura to advise of any facts or documents that it may have to

support the assertion that DCC or SHI may have an oWnership interest 
in Unit 1510. At this time,

the Receiver has not been provided with or apprised of any materials or facts that would support

such an assertion. Copies of the correspondence between counsel for the Receiver and Segura is

attached hereto as Exhibit "P".

8.2 Correspondence with Verdun

Bye-mail dated February 18, 2009, the Receiver and its counsel received correspondence directly

from Mr. Verdun advising the Receiver that he sought compensation from the Receiver for unit

owners whom, he said, had been "forced" by the Receiver to remain a participant in the Suites'

Rental Management Pool and had suffered losses by doing SO.7

By retur e-mail, the Receiver, through its counsel, urged Mr. Verdun to seek legal advice to better

understand the receivership process. The response explained the nature of the stay provision

contained in the Receivership Order, and noted that the Receiver's authority, under paragraph 13 of

the Receivership Order, was not to "force" people to remain in the pooL. To the contrary, paragraph

13 of the Receivership Order allows the Receiver to authorize people to terminate their agreements

despite the stay and without having to seek Court approvaL. In fact the Receiver did agree to

7 Mr. Verdun also filed a Proof of Claim in the Claims Process asserting this same claim, which the ~eceiver has
reviewed and delivered a Notice ofDetennination in respect thereof.

I:ra,".~s:nitli
fAUHEE a RECEIVER INC.
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requests from some unit owners who wished to terminate their agreements. All others, however,

and all parties affected by the stay in the Receivership Order retained their rights to bring a motion

i
. ¡

to seek to' lift the stay.

In any event, the Receiver cannot be liable for the effect of the stay contained in the Receivership

Order. The stay is a lawfl and subsisting Order of the Court. A Receiver overseeing a

receivership does not incur liability for the consequences of a lawfl Order of 
the Court.

Again the Receiver urged Mr. Verdun to seek legal counsel to help explain the process to him and

advised that his continued attacks against the Receiver are not helpful or constructive to the process;

and, in fact, result in needless costs to creditors who stand in line to receive distributions in the

process. The Receiver's response was copied to Mr. Verdun's counsel in respect of the Verdun

Claim,Mr. Anthony Frost. To date, there has been no response from either Mr. Verdun or Mr.

Frost. A copy of the correspondence with Verdun and the Receiver is attached hereto as Exhibit

"Q".

9.0 VERDUN SETTLEMENT CONFERENCE

\
r On Friday, February 27, 2009, the Receiver's counsel attended at the settlement èonference before

Justice CampbelL. While the Receiver took no position at the settlement conference, it attended as

directed. . In accordance with its mandate, the Receiver is 
committed to monitor the proceedings

'I
!, regarding the Verdun Claim and consider what, if any, evidence is presented to support it.

l
i

) 10.0 MOTION REGARING VERDUN CLAIM IS ABANDON'ED

On March 3, 2009, the Receiver was advised in writing by Mr. Verdun's counsel that Mr. Verdun's

motion relating to the Verdun Claim was abandoned with costs to be addressed 
on March 11, 2009.

Ira ~Smith
lRUITH & R-Et~IVER IHC.
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In view of the amount oftinie and effort expended by the Receiver in responding to Mr. Verdun's

draft claim and then motion, the email correspondence delivered in support of the Verdun Claim,

attending the scheduling hearing and in attending the settlement conference (as detailed above in

sections 8.0 and 9.0 of this Tenth Report), the Receiver wil prepare and deliver a bill of costs

before the hearing on March 11, 2009.

i

i
11.0 INTERIM DISTRIBUTIONS

On February 9, 2009, the Receiver's counsel advised that Court that the Receiver expected to be in

a position to bring a motion for the distribution of the fuds realized on the Debtors' assets on

March 11, 2009. As the Claims Process has proceeded however, the appeal period for creditors
;~

ì whose claims have been partially or totally disallowed by the Receiver does not expire until March

17, 2009. Approximately $5.2 milion in Receiver Parties Claims and secured or priority claims

were filed by creditors for which a right to appeal the Receiver's Notice of Determination 
exists.

Further, as at February 27, 2009, the total proceeds available for distribution are $13,867,502,

! subject to the resolution of the above noted post closing matters with TSCC 1703 - although the
\

.1

Receiver does not believe these wil affect this amount in a material way.

\,
. ¡

,

EME has requested that the Receiver seek approval for an interim distribution of sale proceeds to be

(
'\ made on the return of the motion on March 11,2009. In accordance with the Settlement Approval

Order, secured claims of Segura and EME in the aggregate amount of $13,460,000.00 have already

been recognized. The Settlement Approval Order is a subsisting order of this Honourable Cour

which has not been appealed.

I
. :1 Assuming the need to fully reserve for the potential Receiver Parties Claims and secured or priority

claims, there could be approximately $8 millon available for an interim distribution. Having regard

Ira. _*~Smith
Til U II TEE ii II £ ç E.I V E II INC.
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to the above noted outstanding appeal period and additional valid, post-fiing claims, including the

Receiver's fees and disbursements, the Receiver considers it to be appropriate to recommend an

interim distribution of $6 million at this time. Accordingly, and recognizing the pari passu terms of

the settlement, under the Settlement Approval Order, this $6 milion amount would be divisible as

follows:

a. $5,863,221.88 to EME; and

"

l,

) b. $136,778.12 to Segura Investments Ltd

12.0 FEES AND DISBURSEMENTS OF THE RECEIVER

Attached hereto as Exhibit "R" is the Affidavit of Mr. Ira Smith, President of lSI, attesting to the

fees and disbursements of the Receiver for the period from December 2,2008, inclusive to February

27,2009.

13.0 FEES AND DISBURSEMENTS OF GOODMANS LLP

Attached hereto as Exhibit "S'; is the Affidavit of Mr. 1. 1. Latham, a Partner of Goodmans,

attesting to the fees and disbursements of Goodmans for the period from December 2, 2008 to

February 28,2009.

14.0 RECEIVER'S STATEMENT UFRECEIPTS AND DISBURSEMENTS

The consolidated statement of receipts and disbursements of the Receiver for the period from

August 25, 2007 to November 30, 2008 is attached hereto as Exhibit "T". The ReceÍver wil

provide its final accounting once all post closing matters have been resolved.

Ira ~SIri:th
TRUSTU l RECEIVER INC.
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15.0 CONCLUSIONS AND RECOMMENDATIONS

For the reasons set out in this Tenth Report, the Receiver respectfully requests that this Honourable

Court:

1. approve the Tenth Report and the actions and activities of the Receiver described

therein;

2. approve, the fees and disbursements of the Receiver and of Good mans as detailed in

Exhibits "R" and "S";

3. approve the interim distribution of $6 milion of sale proceeds, on the basis

contemplated in this Tenth Report; and

4. provide such other advice and directions that this Honourable Court deems

i

I

appropriate in the circumstances.

, All of which is respectfully submitted at Toronto, Ontario this 3rd day of March, 2009.

IRA SMITII TRUSTEE & RECEIVER INC.
solely in its capacity as the Court-Appointed Receiver
of Stinson Hospitality Inc., Dominion Club of Canada Corporation,
The Suites at 1 King ,estInc., 2076564 Ontario Inc. and not in its
personal Capaci ~ I.

i
LPer;

15689981

Ira/~S:rith
TRUSTH & RECEIVER INC.
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Couii FileNo. 07-CL-6913

ONTARIO
SUPERIOR COURT OF JUSTICE

(COMMERCIAL LIST)

THE HONOURABLE MADAM )

)

)

WEDNESDAY, THE 1 1 TH DAY

JUSTICE PEP ALL OF MARCH, 2009

ED MIRVISH :ENTERPRISES LIMITED AND 1 KING WEST INC.

Applicants

- and-

STINSON HOSPITALITY INC., DOMINION CLUB OF CANADA CORPORATION
AND HARRY STINSON

Respondents

ORDER

THIS MOTION, made by Ira Smith Trustee & Receiver Inc. (the "lSI"), in its capacity

as court-appointed receiver and manager (the "Receiver") of all of the assets, undertakings and

propeiiies of Stinson Hospitality Inc. ("SIll"), Dominion Club of Canada Corporation ("DCC"),

The Suites at 1 King West Inc. (the "Suites") and 2076564 Ontario Inc. ("Housekeeping")

(collectively, the "Debtors"), for an Order substantially in the form attached as Schedule A to

the Receiver's Notice öf Motion at Tab 1 of the Receiver's Motion Record (the "Receiver's

Motion Record") herein was heard this day at 330 University Avenue, Toronto, Ontario.

ON READING the Tenth Report of the Receiver dated March 3,2008, filed,and upon

hearing the submissions of counsel for the Receiver, counsel for the Applicants, counsel for

Segura Investments, counsel for J. Robert Verdun, an~no one appearing for the other paiiies

l, ~ 5hns 0V v g1

123
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served with the Receiver's Motion Record, although duly served as appears from the affdavit of

service of Lauren Butti sworn March 3, 2009:

S1CE

/ .i

~

TIllS COURT ORDERS that the time fat set vice of the Motion Record

hereby abridged, that the Motion is properly returnable

r is hereby approved and that any requirement

any party, other than those served, is hereby

di

TENTH REPORT

2. THIS COURT ORDERS that the Tenth Report and the actions and activities of the

Receiver as reported therein be and are hereby approved.

3. THIS COURT ORDERS that the Receiver's fees and disbursements from December 2,

2008 to February 27, 2009, and the fees and disbursements of its legal counsel,

Goodmans LLP, from December 2, 2008 to February 28, 2009, all as detailed in the

Tenth Report, be and are hereby approved.

INTERIM DISTIUBUTION

4, THIS COURT ORDERS that the Receiver distribute $6,000,000.00 from the proceeds

ofrealization ofthe assets of the Debtors that are in its possession the following amounts:

a. to Ed Mirvish Enterprises Limited the amoimt of $5,863,221.88 on account of its

secured claim; and
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\:.

b. to Segura Investments Ltd. the amount of $136,778.12 on account of its secured

claim,

5. THE COURT ORDERS that the distributions made pursuant to paragraph 4 above shall

be partial payments to the recipients on account of their secured claims against the

proceeds realized from the assets of the Debtors.

-~(~)"
ENTI;RED AT IINSCAIT A TORONTO
ON i BOOK NO;
LE I DANS LE REGISTRE NO.:

MAR 11 2009

IPER ¡PAIR: CS'S Joanne Nicoara
Roglslrlll Su¡:Grlor Court of Justice
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March 9, 2009

THE RECEIVER:
r'~~TI;~f~~~:-(?-:r\~:"ñ.~.)¡l~¡~C.~~~~~l
¡' iJ II 1,,,, ~~~, 1'= IJ 'N 110,., oJ !

, ~

~ ," . " ,i
i.,~ .f& ,,I'YlbIAi' I~· 'L (p :¡ -" -,-_._--------~ ,--""-"._"~Ira Smith Tiustee & Receiver Inc.

Suite 6-167 Applewood Crescent
Concord, ON
1,4K4K7

Attention: Ira Smith

RE: Notice ofDETERJ\íINATION REGARDING "Dominion Club of Canada Coqioration'¡

Dear i'vlr. Smith,

'IVe received the Notice of Deteriation regarclng our claim of $8,560 in which we are entitled to a Fiùl Refund, This letter
serves as a dispute and an appeal to me Notice of Determination's decision. Considering we made full payment for the
membership and in which other members of the general public have done so as well, it is unlawful for a corporation not to offer
a full refund, should tlie facilty not commence operation,

Attached is proof of payment in full for tliis membership and have not received any compensation whatsoever from this
orgariization (Stinson Hospitality Inc" Dominion Club of Canada Corporation),

~d~".~~~~
Ray & Vivian Punzalan
17 Wellspring Avenue
Richmond Hill, ON 1,4E 426
cel1# 416-998~1367

.cc Ontario Superior of Justice

Commercial Lis t
330 University Avenue
7th Floor
Toronto, ON
lvfSG 1E3
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NOTICE OF DETERMINATION REGARING CLAIS AGAINST:

Stinson Hospitality Inc., Domi.ion Club of Canada Corporation, The Suites at 1 King West
Inc. and/or 2076564 Ontario Inc.

(each a "Debtor" and collectively the "Debtors")

and/or

Ira Smith Trustee & Receiver Inc., in its capacities as Court-appointed monitor and
Court-appointed receiver of the Debtors, and its counsel Goodmans LLP

(the "Receiver Parties")

Please read carefully the Instruction Letter accompanying this Notice. All capitalized terms used
but not otherwse defied herein shall have the meanng ascribed to them in the Order of the
Ontario Superior Cour of Justice dated December 11, 2008 authorizing the within Claims
Process.

TO: Punzalan, Ray & Vivian

The Receiver hereby gives you notice that it has reviewed your Claim and has accepted, revised

or rejected your Claim as follows:

The Proof of Claim as The Claim as Accepted

Submitted

A. Claim against:

$8,560.00 (* Sec Note Below)
DOMINION CLUB OF CANADA
CORPORATION

B. Claim against
NiL.

Receiver Pares
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Reasons for Disallowance or Revision:

* At this time the Cour has required the Receiver to, review only secured clais and claims
against the Receiver Paries. As your claim appears to be an unsecured claim against the
Debtor(s), it wil be reviewed later if it appears that there will be suffcient funds to make a
distrbution to unsecured creditors and the Cour authorizes such further review. The Receiver

reserves all futher comment on your claim.

If you do not agree with ths Notice of DeteITnation, please take notice of the following:

If you dispute this Notice of Determiation, you may appeal such decision to the Court by

sending a written notice of appeal to the Receiver and filing a copy of the notice of appeal with
the Court at the addresses liste:d below withi twenty (20) days of receiving the Notice of
Determination, in which case such Clai shall be treated as if the 

i Claim had been entirely

disallowed by the Receiver. If you do not appeal to the Claims Offcer wìthin the aforesaid time
period, your Claim shall be deemed to be as set out in this Notice ofDetennination.

The Receiver:

Ira Smith Trustee & Receiver Inc.
Suite 6 - 167 Applewood Crescent
Concord, Ontaro L4K 4K7

Attention: Ira Smith

Ontaro Superior of Justice
Commercial List
330 University Avenue
ih Floor

Toronto, Ontaro M5G lE3

IF YOU FAI TO TAKE ACTION WITHIN THE PRESCRIBED TIME PERIOD, TilS
NOTICE OF DETERMINATION WILL BE BINING UPON YOU.
Dated at Concord this 20th day of Februar, 2009.

Ira Smith Trustee & Receiver Inc.
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Dominion Club

73 Richmond St. West
Toronto, Ontario

M5H 4E8

Phon(:::~ (416) 369-9993
(416) 365-9624
info(1dominionclub.ca

fax:
E.~rnai~~

. ~- i'; ,'"è"l" '\1 -:~~ n -~ \(, :- Mr. & Mrs. Ray & Vivian Punzalan
January 5, 2005

ßil T.:i; Mr. & Mrs. Ray & Vivian Punzalan

£, -96 StonebFi~ve. \1' ,),.;' ,0." ,0') °
~4" eN V" ç c-U:::ir "-i',__ l5515sauga, _ .~
.65" 2LS - ¡I:VI;'r \t~U)~'tCN'1 t-l7L, i'

l8 8- 1.1 'Z

PAID IN FULL 8,360.00 8,360.00

GST# 84821 4946 RT0001 $

l~embershiP¡GST
i
¡Total

$ 8,000,00

560.00

8,560.00
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Go 0 dina"ns
i Barristers & Solicitors

250 Yonge Street, Suite 2400

Toronto, Ontario Canada M5B 2M6

Telephone: 416,979.22\ i

Facsimile: 4J 6.979.1234

goodnians,ca

Direct Line: 416.597,6259
Ibutt(ígoodmans,ca

Our File No, 070060

March 13,2009

Via Courier

Ray and Vivian Punzalan
17 Wellspring Avenue
Richmond Hil, Ontario
L4E 4Z6

Dear Sirs/Madams:

Re: Ed Mirvish Enterprises Limited and 1 King West Inc. et aL v. Stinson Hospitality Inc. et
aL; Court File No. 07-CL-6913

We are the solicitors for Ira.. Smith Trustee & Receiver Inc., the court-appointed Receiver and
Manager of the business at 1 King Street West. We have your letter of March 9, 2009 seeking to
dispute the Notice of Determination delivered to you by the Receiver, a copy of which was attached to
your letter.

At this time, as indicated in the Notice you received from the Receiver, the Court has only required
the Receiver to review secured claims against the Debtors and claims against the Receiver Parties. As
the Receiver indicated in its response to you of February 20, 2009, given that your claim appears to he
an unsecured claim against the Debtor, DCC, it has not yet been reviewed by the Receiver. The
Receiver has not made a determination and therefore there is nothing for you to dispute at this time.
Should the Court subsequently require the Receiver to review unsecured claims, the Receiver will
advise you of its Determination at that time.

We have copied the Ontario Superior Court of Justice (CorterCÍal List) on this correspondence, as
we understand that a copy of your letter was also delivered to the Court.

Yours very truly,

GOODMANS LLP

per~., '--"""~',""
~ ,"-

..."..-...-...

Lauren Butti
LRB/ls

vÄc: Ira Smith Trustee & Receiver Inc. (via email)
Ontario Superior Court of Justice (Commercial List) (via email)
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G d u:1'f'. $"-~~~00 rria~i.ii.j
Barristers & Solicitors

250 Yonge Street, Suite 2400

Toronto, Ontario Canada M5B 2M6

Telephonc: 416.979.2211

Facsimilr.: 416.979.1234

goodmaiis,ca

Direct Line: 416,597.6259
1butt(igoodmans,ca

Our File No. 070060

March i 8, 2009

Via Mail

Yuk Ming Szeto
157 Adelaide Stryet West
Box 73 i
Toronto, Ontario

M5H4E7

Dear Madams:

Re: Ed Mirvish Enterprises Limited and 1 King West Inc. et aL v. Stinson Hospitality Inc. et
aLi Court File No. 07-CL-6913

We are the solicitors for Ira Smith Trustee & Receiver Inc., the court-appointed Receiver and

Manager of the business at i King Street West. We have your fax of March i 7, 2009 seeking to
dispute the Notice of Detennination delivered to you by the Receiver.

At this time, as indicated in the Notice you received from the Receiver, the Court has only required
the Receiver to review secured claims against the Debtors and claims against the Receiver Parties. As,

the Receiver indicated in its response to you of February 20, 2009, given that your claim appears to be
an unsecured Debtor claim, it has nòt yet been reviewed by the Receiver. The Receiver has not made
a determination and therefore there is nothing for you to dispute at this time. Should the Court
subsequently require the Receiver to review unsecured claims, the Receiver wil advise you of its
Determination at that time.

We do note, however, that your Debtor Claim appears to have been fied against i King West Inc.
The Receiver is the court appointed receiver for Stinson Hospitality Inc., Dominion Club of Canada
Corporation, The Suites at i King West Inc. and 2076564 Ontario Inc. To the extent your Debtor
claim as fied is against any of these Debtors, as noted above, should the Receiver be required to

teview unsecured claims, the Receiver will advise you of its Determination of your claim at that ti111c,
However, to the extent your claim is against the corporate entity, i King West Inc" the Receiver has
not been appointed a receiver of this corporation and has no knowledge of your claim against this
entity.

Under the Claims Process, any dispute of the Receiver's determination must be made as an appeal to
the Court. If the Receiver makes a determination of your unsecured claim or if you wish to dispute
anything set out in this letter you should seek legal advice as to how to bring an appeal to the Couii.
An appeal is a formal Court proceeding and cannot be made by a simple letter. As of this date, the
Receiver has not received a formal appeal from you and wil repoli this to the Court. .
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Yours very truly,

GOODMANS LLP
''ØlIUGINAL SIGNED BY

Lauren Butti
LRB/ls

~c: Ira Smith Trustee & Receiver Inc. (via email)
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