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On appeal from the order of Justice Sarah Pepall of the Superior Court of Justice dated
September 24, 2007.

ENDORSEMENT

[1]  The motion judge concluded that the assignments into bankruptcy of the corporate
appellants should be annulled under s. 181 of the Bankruptcy and Insolvency Act, R.S.C.
1985, c. B-3 (the “Act”) because leave to file the assignments had not been obtained as
required by paragraph 11 of the motion judge’s prior order of August 24, 2007 appointing
a receiver. We see no error in the motion judge’s conclusion. In particular, we reject the
appellants’ argument that the term *“Proceeding” as it appears in paragraph 11 of the
August 24, 2007 order does not apply to an assignment in bankruptcy.

[2] Paragraph 10 of the August 24, 2007 order refers to a “Proceeding” as meaning a
“proceeding or enforcement process in any court or tribunal”. Section 49 of the Act
provides that an assignment is inoperative until it is filed with the official receiver.
Section 12(2) of the Act deems the official receiver(s) in each bankruptcy division to be
an officer(s) of the court. Significantly, it is apparent from the Certificates of
Appointment issued by the official receiver in this case that a court file number was
generated when the assignments in bankruptcy were filed. Given these factors, the motion
judge did not err in concluding that the assignment in bankruptcy made by each of the
corporate appellants constituted a “Proceeding” within the meaning of paragraph 11 of
the August 24, 2007 order.

[3] The appellants also argued that since the August 24, 2007 order was made under a
provincial statute (s. 106 of the Courts of Justice Act, R.S.0. 1990, C. 43) the
requirement to obtain leave to file an assignment in bankruptcy as set out in paragraph 11
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of the order is of no force and effect because of the paramountcy of federal bankruptcy
legislation.

[4] We reject this argument. The leave requirement does no more than permit the
court supervising the receivership to control its own process and does not restrict the
appellants’ ability to make an assignment in bankruptcy where that step is otherwise
proper. Accordingly, no issue of paramountcy arises.

[5] The appeal is therefore dismissed with costs to the respondent Mirvish on a partial
indemnity scale fixed at $12,500.00 inclusive of disbursements and applicable G.S.T.

[6] Nothing in these reasons should be taken as expressing an opinion on the question
of whether the appellant Harry Stinson retains the residual power as the sole director of
the appellant corporations to pass a resolution to voluntarily assign the corporate
appellants into bankruptcy or on any questions concerning whether the bankruptcy of the
corporate appellants would amount to an abuse of process or be improper for other
reasons. These issues were not determined by the motion judge and were not the subject
of this appeal.
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